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Railway , Compensation 





The railways are an instrument in commerce hired 
by the shipping public to distribute production, and 
sometimes the shipper is the producer and sometimes 
the agency used by the producer. In more than any 
other form of investment are railways solicitors for 
public employment, and in these relations are the fac- 
tors of service and charges for them. 

The shipper’s rights involve a satisfactory service 
and a reasonable charge, and that neither be of dis- 
criminatory form. ‘The railway’s rights involve reason- 
able demands in the line of service and fair compensa- 
tion based upon a liberal estimate of the value of the 
investments, and a generous allowance for the hazard 
of promotion and construction in the past. This permits 
us to reach a platform upon which both interests may 
stand. If the shipper is not compelled to pay more than 
a reasonable rate, it matters not that this rate provides 
the railways large earnings. The per cent of profit is 
immaterial if it is earned without imposition. If it is 
based upon false conditions, then railways cannot expect 
it to be acceptable. 

The rule that Congress has established is that nei- 
ther of these factions shall decide the question and the 
law has appointed arbitrators. The two elements in con- 
troversy are to submit facts for expert analysis, and these 
must be the basis of action in the direction of preponder- 
ating proof, 
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NO AMERICAN ROME TO BURN 


Taft’s Progressive Conservatism Can Be Essentially 
Aided by Important Business Interests Analyzing 
Conditions and Co-operating Against Socialism 


Washington, D. C., August 26.— 
In our country we have a few people 
who are willing to light the fires of 
a national conflagration and a less 
number who are willing to dance by 
the flames, and who would substitute 
their raucous voices for the ancient 
fiddle. There, however, is no oppor- 
tunity in America for such debauch- 
ery, nor will there ever be, if con- 
servative methods are pursued by 
those who have the greatest power in the process of 
accumulating money and property. 

We are now in the era of trying to reach a general 
average of fairness to everyone, but not based upon an 
equal proportion of returns to everyone. Justice only 
requires that the proportion of results to each be con- 
sistently related to the service performed and the actual 
financial risk assumed. In estimating these factors there 
must come in the question of promotion and conduct of 
industries, but the hazard of development and the per- 
centage of danger are subject to material reduction 
when extensions or expansions of established enterprises 
are undertaken. The effect of new work in such cases 
can be determined in its results with reasonable cer- 
tainty, based upon a past experience, and the measure 
of reward can be properly lessened. 

In taking a hasty survey we are inclined to say ar- 
tificial barriers must be torn down, but in a more re- 
flective mood, we assert that it must be determined 
whether they are by established usage proven so valuable 
that their permanency is better than their disruption. 
In the treatment of monopolies there is the desirability 
of retaining for our own trade every possible market, 
unless the closing of other markets to our demands im- 
poses upon our citizens a basis of expenditure that is 
unjust, and then the barriers ought to be removed. 
How to invade this particular field with practical re- 
forms, and enforce a more equitable distribution of the 
great profits in many lines of business, so that the mass 
of purchasers are not unduly taxed for the unreasonable 
advancement of the few, is a problem that the favored 
few can greatly aid in solving. 

We heard a man traveling with a business compan- 
ion say not so very many years ago, “If we are success- 
ful in this election and our party policy is continued, I 
will be worth one million dollars more in the next four 
years. I am sorry for this, for I do not need the money 
for myself or family, but I cannot avoid it unless I mis- 
manage my business.” This may be a growing senti- 
ment in the land and have the result of suggestions 
about more equitable conditions from those who have 
made great fortunes, to the material relief and aid of 
a president of the United States, who is trying to secure 
this condition without the disregard of any property 
right or national crisis. The simple fact that he regards 
our commercial structure of so much importance that 
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the greatest care ought to be exercised in order that no 
permanent harm comes to it, is a safeguard and guaran- 
tee against ill-timed assaults. 

Safety is almost entirely assured if, in connection 
therewith, those who are in power in trade and com- 
merce will look at the question so broadly as to include 
a moral phase with their legal status, and try to ascer- 
tain, without too much prejudice, what naturally just 
reasons exist for unusual predominance over their fel- 
lows. The naturally fair reasons will be perhaps rather 
troublesome in the first analysis to accept, but they will 
in finality have an abiding effect upon perpetuity of 
government, and will in most cases not interrupt ample 
returns for initiative and industry. We are convinced 
that herein lies the most effective opponent of socialism, 
a reasonable solution of tariff contention (by the way, 
not properly a political question), and the most satis- 
factory and sane supervision of corporations. 

The present occupant of the White House in our 
belief is a leader who will safely bring about the best 
conditions by a proper deliberation, insuring a progress- 
ive conservatism rather than an aggressive radical policy. 
Those reforms endorsed by Mr. Roosevelt have been in 
a full measure enacted in so far as it was possible and 
practical to make them effective in a short time. If 
our memory is correct, the ex-president never made any 
tariff issue, and his efforts would not probably have 
been more advanced than the plan for a commission 
obtained by the insistence: of Mr. Taft. While there 
have been attacks upon the position of insurgent lead- 
ers by prominent men in the party, the policy of the 
president has seemed to meet their voting approval in 
the majority of cases, showing a recognition of his con- 
clusions as wise. 

The towering personality of Theodore Roosevelt, 
resting upon great courage and moral cleanliness, was 
the ‘initiatory influence in changing the entire tone of 
business and politics. He was a necessary influence in 
startling the apathetic public conscience, and urging 
right to suppress might as the ruling policy. No Ameri- 
can can feel less than the thrill of pride at his position 
before the world, and his voice as that of our greatest 
private citizen carries encouragement to those who are 
following his introduction of a new civilization, by the 
effort to make indestructible the results of his great 
administration. 

One of the most sincere and conscientious among 
them all is our chief executive, and while patient beyond 
the average man in listening to all phases of a contro- 


versy, he possesses powers of analysis equal to any, 


and the courage to oppose any clique or body of politi- 
cians once the limits of his patience have been ex- 
ceeded. We are fortunate, while facing so many eco- 
nomic questions of greatest importance, that haste and 
impulse cannot disregard study and reflection. We are 
fortunate that a modest opinion of his own merits in- 
duces him to consider the reflections of other men, and 
if these have, through overconfidence, led him in any 
measure astray, the people can feel sure that those 
whom he trusted will be called to a full and complete 
account, 

In the matter of railway legislation, if those who 
are not pleased with the policy of placing control of 
rates in the hands of the Interstate Commerce Commis- 
sion, will go far enough in analysis, they will arrive at 
the conclusion that it is the most effective step in pre- 
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venting government ownership. It has taken some time 
for us to realize this, but we are now, we believe, look- 
ing at the regulation in its true light. 

W. BB. 


McCornack Returns to Chicago 





October 1 Mr. Walter E. McCornack, special exam- 
iner for the Interstate Commerce Commission, will re- 
sume the private practice of law in Chicago. 

He was appointed attorney and special examiner 
by the Hon. James S. Harlan, Interstate Commerce Com- 
missioner, on December 12, 1907, and has been in Wash- 
ington in his present capacity approximately three years. 
In returning to private practice, Mr. McCornack will give 
particular attention to cases going before the Interstate 
Commerce Commission, his familiarity with the modes 
of procedure, and his experience in the operation of the 
federal law regulating interstate commerce, being of a 
character to make his services of unusual value. 

Before leaving Chicago, his former residence, he was 
in possession of a lucrative business for so young a 
man, and no doubt his clients will again seek his coun- 
sel. His reputation for integrity and general] reliability 
is above reproach. Mr. McCornack is a graduate of 
Dartmouth College. The Traffic Service Bureau, among 
the many others who realize his worth, bespeaks a most 
prosperous future for him. W. B. B. 


Hill Scouts Panic Talk 


“There isn’t a single element in the situation neces- 


" gary to bring on a panic,’ declared James J. Hill in a 


recent New York interview on business and crop condi- 
tions of the country. “But,” he added, “at this time 
caution is necessary in business undertakings and it is 
being observed. Quiet business conditions may continue 
for some months, but if next season brings a good crop 
you will see activity quickly return. 

“Think what a harvest of $9,000,000,000 in crops 
means!” he continued. “It isn’t like that amount of 
merchandise manufactured from ore and timber, but it 
is net wealth taken out of the earth and added to the 
country’s cash balance. 

“In a way the unsatisfactory crop yield has been of 
great benefit to farmers. In the places where the ground 
was cultivated carefully and everything wasn’t left to na- 
ture, a surprisingly good yield was secured. And this in 
spite of bad weather. And the man on adjoining prop- 
erty who tried to let nature do it all, saw his neighbor 
getting a good average per acre. A lesson like this is 
not forgotten soon.” 

Discussing national waste, a favorite subject with 
Mr. Hill, he continued: 

“From 1890 to 1909, the running expenses of 30 lead- 
ing states increased 200 per cent. Much of this expendi- 
ture may have been necessary, but one must remember 
that this money has not gone into the construction of 
railroads and factories, or into other productive chan- 
nels. The Panama canal and other undertakings have 
taken an enormous amount of money from the country, 
without any return up to this time. And we must £0 


a little more carefully in our expenditures.” 
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DECISION OF COMMISSION 


Interstate Board Hands Down Rulings in Contested 
Case 





Rules on Ratings for Car Distribution 


OPINION NO. 1383. 
No. 1063. 
(19 I. C. C. Rep., 356.) 
HILLSDALE COAL & COKE COMPANY 
Vs. 
PENNSYLVANIA RAILROAD COMPANY. 


Submitted January 25, 1909. Decided March 7, 1910. 


1. To the physical capacity of a coal mine the defendant adds 
its commercial capacity tested by the shipments made 
from it during the preceding 12 months, and divides the 
sum by two; these two factors being revised quarterly, 
the mine is thus given a constantly corrected rating in 
the distribution of coal cars during percentage periods. 
If this basis is equitably applied to all mines served by 
the defendant the Commission is unable to see that it 
results in an unequal, unfair, or discriminatory distribu- 
tion of its equipment. 

The complainant’s contention that physical capacity alone 
is the fair and sound basis for rating coal mines for car 
distribution is not sustained; the utmost obligation of a 
carrier under the law is to equip itself with sufficient 
cars to meet the requirements of a mine for actual ship- 
ment; and it is of no real concern to the carrier what 
ire the physical possibilities of a mine in the way of 
daily output except as that factor may afford some meas- 
ure of what its actual shipments will be. 

The Commission reaffirms its previous ruling to the effect 
that the owner of private cars is entitled to their exclu- 
sive use and that foreign railway fuel cars assigned to 
a particular mine cannot be ‘delivered to another mine; 
but it again holds that all such cars must be counted 
against the distributive share of the mine receiving them. 
It is therefore Held, That the defendant’s rule, providing 
that the capacity in tons of such “assigned” cars shall 
be deducted from the rated capacity of the mine receiving 
them and that the remainder is to be regarded as the 
rated capacity of the mine in the distribution of all 
“unassigned”’ cars, is unlawful and discriminatory. 

4. The defendant’s contention that, so long as the petitioner 
receives all the coal cars it is entitled to, it has no right 
to complain because some other operator receives an 
undue proportion of cars is not sustained. The law not 
only gives the shipper a right to an equal or a justly 
ratable use of the facilities of an interstate carrier, but 
the assurance also that no other shipper shall fare ratably 
better at the hands of the carrier. 

The question of damages, which the complainant claims to 
have suffered as the result of the discriminations herein 
found to have been practiced against it, reserved for 
further argument. 


David L. Krebs and Harry White for complainant. 


Francis I. Gowen, George V. Massey and Murray & 
O’Laughlin for Pennsylvania Railroad company. 


Report of the Commission. 
HARLAN, Commissioner: 

In this group of cases, of which the above-entitled 
complaint has been selected as the one in which the 
views of the Commission may best be expressed, the 
petitioners bring to our attention the method or rules 
in effect on the lines of the defendant, during the period 
mentioned in the complaints, for the distribution of coal 
cars among the coal mines which the defendant serves. 
In each case the petitioner demands an order by the 
Commission requiring the defendant so to change or 
modify its rules that the distribution of its coal-car 
equipment may be made on what they regard as a more 
equitable and just basis. Damages in large amounts are 
also asked in order that the several complainants may 
be compensated for losses which they claim to have suf- 
fered by reason of the alleged failure of the defendant 
during the period of the action to give them the number 
of cars that they were justly entitled to receive. 

The consideration of these complaints has been de- 
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ferred because, when they were submitted for decision, 
there were pending in the lower courts and before the 
Supreme court of the United States cases involving not 
only the question of the soundness and legality of the 
rulings heretofore made by the Commission respecting 
the distribution of coal cars by interstate carriers, but 
involving also the power and authority of the Commis- 
sion to control and enter orders in respect to the prac- 
tices of interstate carriers in such matters. Under the 
circumstances it seemed wise to await the final disposi- 
tion of those cases in the court of last resort before 
making any further announcement of our views with 
respect to the matter of coal-car distribution; and this 
course seemed particularly desirable in view of the fact 
that the defendant in this proceeding, although not a 
party to any of the appeals in the Supreme court of the 
United States, had been permitted, upon its special re- 
quest and because of its interest in the questions in- 
volved, to participate in the argument and presenta- 
tion of the cases before that court. 

The general status of the question before the Com- 
mission may be readily ascertained by an examination 
of our decisions in one or two formal proceedings since 
the passage of the socalled Hepburn Act. In Railroad 
Commission of Ohio vs. H. V. Ry. Co., 12 I. C. C. Rep.., 
398, we held that while a carrier during periods of 
car shortage might not assign privately owned cars to 
operators other than their owners, and might not assign 
foreign railway fuel cars to any mines except those to 
which they had been manifested by the foreign lines, it 
must nevertheless count all such cars against the dis- 
tributive share of the respective mines to which the 
private cars belonged or to which the foreign railway 
fuel cars had been consigned; and in case the private 
ears or foreign railway fuel cars so delivered to a mine 
were not sufficient to fill out its distributive share of 
available coal cars, it should have in addition only so 
many of the system cars of the carrier as might be 
necessary, when added to the private or foreign railway 
fuel cars so received by it, to make up its full ratable 
proportion of the total available coal cars of all classes. 
We also held that all foreign railway fuel cars con- 
signed to a particular operator, and all private cars 
owned by a particular operator, must be delivered to 
that operator, even though their number might exceed 
the ratable proportion of the particular mine in the dis- 
tribution of available cars. 

The order then entered to give effect to these con- 
clusions was accepted by the defendant in that proceed- 
ing. But when the same general principle was applied 
by the Commission in Traer vs. C. & A. R. R. Co., 13 
I. C. C. Rep., 451, to the distribution of company fuel 
cars the defendant in the latter proceeding declined to 
accept our order either as one within the power of the 
Commission to enter or as a just and proper disposition 
of the contention made upon the record. In the same re- 
port we disposed of similar complaints by the same peti- 
tioner against the Illinois Central Railroad company and 
the Chicago, Peoria & St. Louis Railway company. These 
companies also declined to obey our order. The result 
was proceedings in the United States Circuit court for 
the northern district of Illinois, the Illinois Central and 
the Chicago & Alton being the moving parties, in which 
that court held that the complainant carriers were not 
entitled to relief from that part of the orders of the 
Commission that required private and foreign railway 
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fuel cars to be taken into account against the distribu- 
tive share of the coal companies receiving them, but 
were entitled to an injunction restraining the enforce- 
ment of the orders of the Commission in so far as they 
related to the cars employed by the complaining car- 
riers in hauling their own fuel coal. From this decree 
an appeal to the Supreme court of the United States 
was prosecuted by the Commission, and the whole ques- 
tion was considered by that tribunal in Interstate Com- 
merce Commission vs. I, C. R. R. Co., 215 U. S. 452, and 
Interstate Commerce Commission vs. C. & A. R. R. Co., 
215 U. S., 479, in which decisions have lately been an- 
nounced. 

The court there held, as the Commission had pre- 
viously held in Rail & River Coal Co. vs. B. & O. R. R. 
Co., 14 I. C. C. Rep., 86, that the basis adopted by an 
interstate carrier for the distribution of coal cars among 
coal operators upon its lines was a regulation or prac- 
tice “affecting rates,” as that phrase is used in section 
15 of the amended act to regulate commerce, and as 
such was a matter within the regulative power of the 
Commission. It was also held that the fuel cars of an 
interstate carrier, in which it hauls fuel for its own use, 
are instruments of interstate commerce as fully as are 
its system cars in which commercial coal is hauled for 
shippers; and consequently “that such cars are embraced 
within the governmental power of regulation which ex- 
tends, in time of car shortage, to compelling a just and 
equitable distribution and the prevention of an unjust 
and discriminatory one.” Drawing attention to the dis- 
tinction that must necessarily be observed by the courts 
between the power to regulate and the unwise exercise 
of the power in a given case, that court disclaimed for 
itself, and also denied to any other federal court, the 
right to usurp the purely administrative functions of the 
Commission by substituting a regulation that the court 
might deem wise for one which it considered the Com- 
mission in the exercise of its conceded power had inex- 
pediently adopted. The decree of the lower court en- 
joining the enforcement of the order of the Commission, 
in so far as it related to the distribution of company 
fue] cars, was therefore reversed. 

It thus appears that the orders of the Commission 
with respect to the distribution of coal cars by inter- 
state carriers, as expressed in the several cases re- 
ferred to, remain unaffected by the attacks that have 
been made upon them in the courts. And our further 
consideration of these questions in connection with this 
group of cases has confirmed our conviction that the 
general principles underlying the disposition made of 
the previous cases are both sound and just. We shall 
therefore proceed to ascertain what has been and is 
now the practice of the defendant in respect to the dis- 
tribution among coal operators of its available coal-car 
equipment, and how far it differs, if at all, from what 
“the Commission has regarded and, in the cases referred 
to, has announced as the just and equitable basis of 
distribution. It may be well, however, first to say a 
word in respect to the method or basis in effect on the 
lines of the defendant for assigning to each of the coal 
mines that it serves a daily output rating for determin- 
ing its proportion in the distribution of coal cars, that 
being one of the practices of the defendant of which 
complaint is made by the petitioner herein, as well as 
by the petitioners in the other cases in this group. 

In Rail & River Coal Co. vs. B. & O. R. R. Co., 14 
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I, C,.C: Rep., 86, it appeared that the method of rating 
mines adopted by that carrier involves two principal 
factors, (a) the physical capacity of the mine, and (b) 
its commercial capacity. The physical capacity is ascer- 
tained in the manner explained in our report of that 
case (id., p. 93) and the method need not therefore again 
be described. It will suffice to say that it is substan- 
tially the plan now generally followed by coal-carrying 
roads. The commercial capacity, or the requirement of 
a mine for cars as tested by its actual shipments, is 
arrived at by taking the volume of the shipments made 
by a mine during a period of free-car supply, usually of 
four months and generally from April 1 to August 1, 
in each of the two preceding years. The three figures, 
expressed in coal tons, namely, the physical capacity, 
the commercial capacity for the first year, and the com- 
mercial capacity for the second year, are added together 
and the sum is divided by three. The result is the ca- 
pacity basis that is established by the Baltimore & Ohio 
for determining the percentage of the available coal 
equipment that the particular mine is entitled to receive 
during any period of car shortage. After a careful con- 
sideration of the system as applied to interstate ship- 
ments, we were inclined to think and so intimated (id. 
p. 96), that a method of rating coal mines based upon 
a combination of their physical and commercial capaci- 
ties more closely approximates their actual car require- 
ments than a system based upon physical capacity only 

But in this petition the complainant, as we under- 


stand its attitude, demands that the commercial capacity 
of the mines served by the defendant shall be eliminated 
as a factor in fixing their rating and that their physical 
capacity shall be accepted as the sole factor for deter. 


mining their respective proportions in the distribution 
of coal cars. The defendant, while combining the phys- 
ical with the commercial capacity, does so in a way 
that differs somewhat from the plan in effect on the 
Baltimore & Ohio. To the physical capacity of a mine 
it adds its commercial capacity for one year only and 
divides the sum by two. The commercial capacity, how- 
ever, is not based upon shipments made from a mine 
during a substantial period of free-car supply, as is the 
case on the Baltimore & Ohio, but upon the entire vol- 
ume of shipments made from the mine throughout the 
preceding twelve months. The ratings are revised quar- 
terly on February 1, May 1, August 1 and November 1; 
the rating of any particular operation will also be re- 
vised by the defendant upon request regardless of the 
quarterly tests. In other words, the commercial capac 
ity of each mine is brought up to date at each quarterly 
rating period by taking into consideration its new ton 
nage for three months and adding to it the tonnage of 
the preceding nine months previously used in the pre- 
ceding rating. In this manner the defendant endeavors 
te follow up as closely as possible the fluctuations in 
the market, labor conditions and car supply. By com- 
bining the commercial capacity of a mine, thus ascer- 
tained and constantly brought up to date, with its phys: 
ical capacity, the rating of the mine in the distribution 
of coal-car equipment is determined. And if this system 
of rating is equitably applied. to all mines served by the 
defendant we are unable, so far as our investigations to 
the present time have informed us on the question, 
clearly to see upon what grounds it may be said to 
result in an unequal, unfair, or discriminatory distribu- 
tion of its equipment. 
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But, as heretofore stated, the complainant insists 
that the physical capacity of a mine is the sole and 
only proper basis for determining its rating for purposes 
of car distribution. The economic waste involved in a 
system that leads operators to develop their mines be- 
vond their commercial requirements and for the sole 
purpose of increasing their percentage of coal-car sup- 
ply was discussed in Rail & River Coal Co. vs. B. & O. 
R. R. Co., supra. While an order of the Commission 
in a particular case must necessarily fix the rights of 
the parties to the proceeding, so far as past shipments 
are concerned, and must necessarily restrain, until our 
further order, the continuance of the rate or practice 
that we condemn, and compel the carrier to observe 
the rate or practice that we prescribe for the future, 
these great questions of transportation are not fore- 
closed of further discussion and consideration upon fur- 
ther complaint. Additional experience with the actual 
operation of rules that combine commercial with phys- 
ical capacity in the rating of coal mines for car distri- 
bution, may throw new light upon a matter that has 
vexed the Commission as well as many carriers that 
have endeavored to do equity as between different mines 
on their lines; and if so, we shall not hesitate to modify 
what has been said here and in other cases before us 
on that question. The principle of stare decisis has 
little application in proceedings before us involving 
questions of this nature. But at this time and upon 
the present state of our information and experience in 
the matter we cannot accept the complainant’s conten- 
tion that physical capacity alone is the fair and sound 
basis for rating mines for car distribution. Speaking 
in precise terms, it is of no real concern to a carrier 
how large a particular mine may be and what are its 
possibilities in the way of daily output, except as those 
factors may afford some measure of what its actual 
shipments will be. The utmost obligation that the law 
lays upon the carrier is to equip itself with sufficient 
cars, not to meet the hopes and expectations of the 
owner of a mine as expressed in its physical develop- 
ment, but to meet his actual shipments. A mine rating 
that is adjusted to the expectations of the operator and 
altogether ignores his actual requirements might easily 
result, in a period of car shortage, in giving him cars 
for every ton of coal that he can actually dispose of, 
while an adjoining mine, with a small development but 
a larger demand for its output, would get but a fraction 
of the equipment that it needs to meet its actual con- 
tracts. 

In Powhatan Coal: & Coke Co. vs. N. & W. Ry. Co., 
13 I. C. G& Rep., 69, the record showed that thousands 
of dollars had been expended in the erection of addi- 
tional ovens, not for actual use or to meet any commer- 
cial demand for more coke, but solely for the purpose 
of securing additional cars in the distribution by the 
carrier of its equipment during car shortage periods; 
and we there condemned a rule for the distribution of 
coke cars that ignored actual shipments and was based 
solely on the number of coke ovens that had been 
erected by the different coke companies. Nothing has 
since developed, or was suggested in this proceeding, 
to change our view on the general question, and the 
complainant’s contention that physical capacity is the 
fair and reasonable basis for rating mines for car dis- 
tribution must therefore be dismissed as untenable. 
We come now to the practice of the defendant in 
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the past and at the present time in the distribution of 
its available coal-car equipment. 

Under a rule announced by it on February 1, 1903, 
the defendant seems to have charged all railroad cars, 
regardless of ownership, and private cars not owned by 
the operator loading them, against the distributive share 
of each mine, but it treated its own fuel cars as a 
special allotment in addition to the distributive share. 
On March 28, 1905, a notice was sent to shippers of 
bituminous coal from mines on the lines of the defend- 
ant advising them that thereafter all railroad cars, re- 
gardless of ownership, and all private cars not. owned 
by the operator loading them, should be considered as 
cars available for distribution, except its own company 
fuel cars and fuel cars sent upon its lines by foreign 
companies and specially consigned to particular mines, 

On January 1, 1906, the defendant divided all cars 
into two classes, which it designated as “assigned” and 
“unassigned” cars. In the former class were its own 
fuel cars, foreign railway fuel cars, and individual or 
private cars loaded by their owners or assigned by their 
owners to particular mines. The rule then made effect- 
ive and still in force provides that the capacity in tons 
of any “assigned” cars shall be deducted from the rated 
capacity in tons of the particular mine receiving such 
cars, and that the remainder is to be regarded as the 
rated capacity of the mine in the distribution of all “un- 
assigned” or system cars. This order or rule of the de- 
fendant was the occasion of some comment in Logan 
Coal Co. vs. P. R. R. Co., 154 Fed. Rep., 497, 498, where 
the court says: 


To illustrate the effect of the order on an individual num- 
ber of cars as compared with a competitor receiving only com- 
pany cars, take two operators each having mines rated at 500 
tons a day, and assume that on any given day the company 
has enough of its own cars on hand to deliver to all mines 
ears which would take care of 70 per cent of the output. 
Assume that one operator has individual cars available on that 
day for the shipment of 200 tons, while the other has no indi- 
vidual cars at all. The latter receives railway company cars 
capable of carrying 70 per cent of 500 tons, or 350 tons. The 
former, on the day in question, will receive individual ears in 
which he can ship 200 tons, and his rating for a distribution 
of the company’s cars for that day will be reduced to 300 
tons, 70 per cent of which is 210 tons, for the transportation 
of which he will receive company cars,-so that the operator 
with the individual cars will be able to ship on the day in- 
staneed 410 tons, as against the shipment of 350 tons by the 
operator who has no individual cars. To this extent the re- 
lator has the advantage over its competitors who do not own 
individual cars, and it receives the exclusive use of its cars 
at all times. 


The results arrived at by the court in its illustra- 
tion seem to us not quite accurate, in that the total 
car capacity of 700 tons assumed by the court is made 
up of the company’s system cars, and excludes from 
consideration the fact that one of the mines had on 
hand individual cars having a capacity of 200 tons, 
making a total available car capacity of 900 tons. 
Worked out on the basis of that total car tonnage the 
owner of the private cars would receive equipment 
enough to enable him to ship 463 tons and not 410 tons, 
as stated by the court, while the mine depending upon 
system cars only would be able to ship 437 tons instead 
of 350 tons, as stated by the court. The court used a 
car capacity of 70 per cent as the total available equip- 
ment for the output of both mines instead of a car 
capacity .of 900 tons, or 90 per cent, which was actually 
on hand in the case assumed. In other words, the court 
absorbs in its illustration only 760 tons of the output 
of the two mines, while the facts assumed show that 
car capacity of 900 tons was available. Under the Com- 
mission’s rule. each mine under these circumstances 
would have been able to ship 450 tons. 
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Using the same two mines with an assumed capacity 
of 500 tons each a day and available equipment with a 
total capacity of 70 per cent or 700 tons, including the 
individual cars with a capacity of 200 tons owned by 
one of the mines, the rule of distribution which this 
Commission has approved in Railroad Commission of 
Ohio vs. Hocking Valley Ry. Co. and Traer vs. C. & A. 
R. R. Co., supra, would result in giving the latter mine 
its individual cars of 200 tons capacity and system 
cars enough to absorb 150 additional tons, or a total 
of 350 tons, being one-half of the available equipment 
tonnage. The mine not owning the individual cars 
would get the other half of the available equipment ton- 
nage, but all of it in system cars. Under the defend- 
ant’s rule, on the other hand, the mine owning the 
individual cars would receive them and would thereby 
be able to ship 200 tons of its total output capacity of 
500 tons a day. The rating of this mine would then be 
reduced to 300 tons a day, as against the rating of 500 
tons assigned to the mine owning no private cars, the 
total reduced rating for the two mines being 800 tons. 
Instead of 700 tons, the equipment remaining available 
for distribution would carry but 500 tons, of which the 
mine owning individual cars would get three-eighths, or 
188 tons, making its total tonnage 388 tons, while the 
other mine would get five-eighths, or system cars of 
a capacity of 312 tons, an advantage of 76 tons enjoyed 
by the mine owning private cars in the distribution of 
all available equipment. That mine under the defend- 
ant’s rule would therefore be able to ship out between 
20 and 25 per cent more coal than its competitor, while 
under the rule approved by the Commission the ship- 
ments of the two mines would be the same under the 
facts assumed by the court in the case cited. 

Referring to system fuel cars and foreign railway 
fuel cars consigned to a particular mine, the court in 
Logan Coal Co. vs. P. R. R. Co., supra, said, p. 503: 

The general trend of the decisions is to the effect that all 
cars, whether individual cars or owned by the railroad com- 
pany, or assigned by other railroad companies for fuel, shall 
be treated as an available car equipment as a whole, distrib- 
utable pro rata to shippers desiring their use along the line, 
upon a basis giving each equal facilities with the other. Fol- 
lowing are some of: the cases in which these questions have 
been considered: United States ex rel. Coffman vs. N. & W. 
Ry. Co. (C. C.), 109 Fed. Rep., 831; United States ex rel. King- 
wood Coal Co, vs. W. Va. & N. R. R. Co. et al. (C. C.), 125 
Fed., 252; W. Va. & N. R. R. Co. et al. vs. United States ex 
rel. Kingwood Coal Co., 134 Fed., 198, 67 C. C. A.; 220; United 
States ex rel. Greenbrier Coal & Coke Co. vs. N. & W. Ry. 
Co., 143 Fed., 266, 74 C. C. A., 404; State ex rel. vs. C., N. O. 
& T. P. Ry. Co., 47 Ohio St., 130, 23 N. E., 928; United States 
+ Pitcairn Coa! Co. vs. B. & O. R. R. Co. et al., 154 Fed., 

That is the general theory for the distribution of 
coal-car equipment that has appealed strongly to this 
Commission as being fair, reasonable and non-discrim- 
inatory. We recognize the right of a company to con- 
tract with a particular operator for its fuel supply; we 
recognize the right of a connecting line also to do this; 
and each may send its cars to those mines to the ex- 
clusion of other mines. We also insist that the owner 
of private cars is entitled to their exclusive use. But 
in each case we hold that all such cars must be counted 
against the distributive share of the mine receiving 
them. When subjected in all its different phases to the 
scrutiny of the Supreme court of the United States in 
the cases just decided and announced (supra) the posi- 
tion of the Commission in this matter was not found ob- 
jectionable either on legal or constitutional grounds. 
And as the exhaustive arguments and our further con- 
sideration of the same questions in these proceedings 
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have not given us any new light or led us to any dif- 
ferent conclusions, the rulings in the previous cases 
must control the disposition of the complaints in this 
group of cases so far as they may be pertinent. 

Upon all the facts shown of record the Commission 
therefore finds that throughout the period of the action 
the system upon which the defendant distributed its 
available coal-car equipment, including system fuel cars, 
foreign railway fuel cars, and individual or private cars 
has subjected the complainant to an undue and an w 
lawful discrimination. In this connection an important 
disclosure is made in a letter of record here, addressed 
to the president of the Clark Brothers Coal Mining com- 
pany under date of March 6, 1907, by the general supe: 
intendent of coal transportation of the defendant com 
pany. It is there stated that the distribution of coal 
cars on the lines of the defendant on that date was 
follows: 


System cars for company coal.... 
Foreign cars for supply coal 
RE PI, EE 5 dS Fi eG as 0 MESS 6s « AWhns ¢ CRC APES TWEED oe 
System cars for commercial coal 
Foreign cars for commercial coal 


Total 


This condition of affairs emphasizes the inequity of 
a system of distribution that first deducts from the 
rated capacity of a mine the tonnage represented by 
the capacity of the cars specially assigned to it and 
then uses the remainder as a new basis for determining 
the proportion of unassigned cars that the mine is to 
have. The figures above given show that 72 per cent 
of all the cars available on the lines of the defendant 
on the date mentioned were assigned cars, and but 28 
per cent were unassigned cars. Manifestly such a basis 
of distribution can have but one tendency, and that is 
not only to: steadily increase the physical capacity of 
the mines that regularly receive this large percentage 
of assigned cars, but also steadily to increase their 
commercial capacity, an advantage which the mines ha\ 
ing the benefit of no assigned cars obviously cannot en- 
joy. With such a large percentage of assigned cars it 
cannot be doubted that the equipment furnished to some 
of these mines was sufficient to approximate their rat 
ings, while the small percentage of unassigned cars 
makes it equally clear that the mines having no othe 
cars must have fallen substantially short of their ratings 

We further find that the continuance of that system 
of distribution for the future would be unlawful on the 
same grounds. Although the mine owning private cars 
or to which company or foreign railway fuel cars ar 
consigned is entitled to receive them even though 
excess of its ratable proportion of all available coal-ca! 
equipment, nevertheless the defendant will be required 
in the future to count all such cars against the distribu 
tive share of the mine so receiving them. It is scarcel) 
necessary to add that the complainant’s second request 
for a finding and for an order requiring the defendant 
during percentage periods, to distribute ratably amons 
operators, according to the actual output capacity o! 
their mines, “all cars adapted to and used for carryin¢ 
bituminous coal,’ whether company fuel cars, foreizn 
railway fuel cars, or private cars, must be denied. 

In view of our finding herein that the practice of 
the defendant in not counting assigned cars against tlic 
ratings of the mines has been discriminatory and has 
resulted in injury to the complainants in this group of 
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cases, it is suggested that it will not be fair or equi- 
table to content ourselves with the condemnation of that 
practice and the entry of an order requiring a different 
practice for the future; such a course, it is said, will 
leave the complainants under the disadvantage that the 
practice has wrought in the past, while giving to the 
favored mines the results that have wrongfully accrued 
to them. In other words, it is said that, under the 
rules here condemned, the preferred mines have been 
able year by year to enlarge their commercial output 
while the commercial output of the complainants and 
others has been restricted; and that justice requires that 
there shall be a new point of departure, at least for the 
present, based solely upon the respective physical ca- 
pacities of the mines on the lines of the defendant. 
Exact justice is ordinarily not attainable. It is difficult 
no less for this Commission than for a court to deal 
with such a situation as this with mathematical accu- 
racy. The most that either may hope to accomplish 
in such a state of facts is to do substantial justice; and 
this we do, so far as it seems to us possible, when we 
require the defendant to adjust its rules on a proper 
basis for the future, and give to the complainants the 
opportunity to have their injuries redressed in the form 
of damages. While the tendency of the prior rules must 
have been to enlarge the commercial capacity of the 
preferred mines, we cannot doubt that their physical 
capacity has also been enlarged. And we have no as- 
surance that an order requiring the defendant, for the 
present, as suggested, to distribute its cars on the basis 
solely of physical capacity would not, in some cases at 
least, work very substantial injustice. 

That the practices of the defendant with respect to 
the rating of mines and the distribution of coal-car equip- 
ment were, to some extent at least, in a loose and un- 
satisfactory condition prior to 1905 not only appears in 
this record, but in the record of the coal and oil inves- 
tigation made by the Commission under the joint reso- 
lution of the Congress approved on May 7, 1906. There 
seems at that time to have been a more or less well- 
defined policy on the part of the defendant to discourage 
the opening of new coal operations. But just how far 
this condition of affairs, prior to January 1, 1906, when 
the new regulations went into effect, may adversely have 
affected the complainant in a financial sense it is im- 
possible upon this record to say. The increasing price 
eceived for coal in the general market suggests the 
possibility that the coal not mined at that time may 
subsequently have been mined and sold to the com- 
plainant’s advantage. There are one or two other mat- 
ters, however, of which complaint is made and to which 
it may be well here to refer. 

The evidence shows that quite frequently, just how 
often not appearing, cars were placed at the mines of 
the petitioner too late to be loaded on that day, and 
one of the complaints made in the petition is that prior 
‘to January 1, 1906, the defendant charged such cars 
against the complainant’s allotment not only for the 
day on which they were so placed, but also against its 
allotment for the following day. It is even said that 
the complainant’s mines were charged with cars placed 
there during the night. At the time in question, what- 
ever may now be the case, it was the custom of the 
miners to enter the mines at 8 a. m., and under the 
rules then in effect, if cars were not on the siding ready 
for loading at that time but were received later during 





the day, they would not be loaded until the next day. 
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It does not appear just what the defendant’s system 
was prior to January 1, 1906, with respect to the count- 
ing of cars placed at the mines for loading and not 
loaded until the following day. But the distribution 
sheets after that date contained a rule as follows: 

A car placed too late for loading will not be counted as 
available for loading until the following day. A car available 
for loading and not loaded will be counted each day in column 
headed “Empty cars over’’ until loaded or otherwise disposed 
of. A car loaded and not consigned will, unless consigned on 
the unloading day, be counted each day in column headed 
“Unconsigned loads over’’ until consigned. 

No claim is made upon the record that this rule, 
which,seems still to be in effect, does not give fair 
results or that there is any discriminatory practice be- 
ing carried on with respect to this phase of car distri- 
bution. So far as concerns the defendant’s practice be- 
fore that date there seems to be no indication of any 
discrimination in this respect against the complainant 
in this or in the cases that follow it; nor is there any 
evidence that other mines were unduly favored in that 
regard. 

It also appears that at an expense of about $5,000 
the complainant had constructed a tipple at its mine 
No. 2 and also a siding connecting it with what is 
known as the “Fuller Run tracks,” a road about one 
mile long extending from the defendant’s line to mines 
from which shipments had been made for a number of 
years, but which at this time seem to have been closed. 
From its mine No. 2 the complainant was ready to make 
shipments in April, 1903, but the siding, as it asserts, 
was spiked down by the defendant and kept in that 
condition for about nineteen months. Requests were 
made by the complainant from June 28 to July 31, 1903,- 
for cars enough to ship 100 tons of coal per day from 
that mine. But no cars were furnished by the defend- 
ant until January 17, 1905, and then only after man- 
damus proceedings had been instituted in the courts. 
The defendant’s failure to supply cars for that mine, 
while supplying cars to other mines in the district, is 
ohne of the discriminations alleged in the complaint. 
What reason it had for refusing or failing to set cars 
there is not satisfactorily explained of record. But for 
some reason also not explained the complainant allowed 
the matter to rest in that condition for many months 
without taking any steps against the defendant and 
without even renewing its demand for cars so far as 
the record discloses. It is not clear, moreover, that the 
alleged closing of that siding by the defendant can fairly 
be regarded as a basis for a charge of discrimination; 
it has more the character of a tort or a wrongful viola- 
tion of the defendant’s general duty to the complainant 
as a common carrier, for which an appropriate action in 
the courts would doubtless lie to recover any damages 
thus sustained. 

It is also asserted by the complainant that its mines 
were unfairly rated when compared with the ratings 
assigned to other mines in the same district, and that 
as a result of this discrimination it suffered substantial 
losses. Although it appears that the capacity assigned 
in 1903 to certain of the mines of Williams & Co. in 
the same mining district was greater than that estab- 
lished for the same mines in 1906 after a more accurate 
system of mine rating had been devised, the proof is 
not sufficiently clear to permit of a definite finding of a 
discrimination against the complainant in that respect. 
It does appear that prior to January 1, 1906, the rating 
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assigned to mines in the nine coal-mining districts on 
the lines of the Pennsylvania were made, with the ap- 
proval of the general superintendent, by division super- 
intendents, upon the general information of the latter 
officials, derived from observation and their general 
knowledge, and not upon any definite principle or plan 
for rating mines. The ratings, therefore, varied in ac- 
cordance with the information and ideas of the different 
superintendents. We do not in fact understand the 
defendant to claim that there was any real system of 
mine rating in effect at that time. This lack of system 
was indeed characteristic of other large. coal-carrying 
lines at that time, as is shown in the report of this 
Commission to the Senate and House of Representatives 
in the investigation to which reference has just been 
made. 

The defendant meets this point by asserting that the 
real question to be determined is whether the complain- 
ant received less than its proper share of the cars dis- 
tributed by the carrier during periods of scarcity of 
equipment, and that it is not material that some other 
coal operator may have received more than his quota of 
available cars. In other words, the contention is that 
so long as the complainant received all the cars it was 
entitled to it has no right to complain that some other 
coal shipper, as the result of a high mine rating or 
otherwise, secured an excessive proportion of the avail- 
able cars, if this preference was not at the expense of 
the complainant. We must reject that view. The act 
to regulate commerce as amended not only gives a 
shipper a right to an equal or a justly ratable use of 
the facilities of an interstate carrier, but gives him 
the assurance also that no one else shall fare ratably 
better than he does at the hands of the carrier. It 
may be true that-a court would not allow the complain- 
ant damages for losses due to the defendant’s failure 
to furnish it cars that it was not entitled to receive, 
but this Commission may surely require an interstate 
carrier to cease and desist from giving its competitor 
more cars than the competitor is entitled to receive. 

But upon this part of the case the complainant’s 
own witnesses do not sustain it to the full extent of its 
contentions, and we can only express the general im- 
pression that neither in its rating nor in its car supply 
did the complainant fare as well at the hands of the 
defendant as it possibly should have done. We find it 
impossible, however, to arrive at any clear or accurate 
statement of the extent of the discrimination. Williams 
& Co., its chief competitior in that district, received 
many more ¢ars than the complainant and their mines 
enjoyed a higher capacity rating than was assigned to 
the mines of the complainant. They sold large quanti- 
ties of coal to the defendant for use in its locomotives, 
and these cars were not counted against Williams & 
Co. While there was doubtless some discrimination in 
these matters, as there certainly was in the defendant’s 
failure to count its own fuel cars against those mines, 
it is difficult, if not impossible, to assign definite boun- 
daries to it and to say at this time what should have 
been the rating of the respective mines and what should 
have been the proportion of each in the distribution 
of the defendant’s coal-car equipment. 

It is suggested that under its corporate charter, 
granted by the state of Pennsylvania, the defendant is 
not only a common carrier or transporting agency, but 
that its rails are at the same time a public highway, 
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and it must therefore haul loaded or empty private « 
for their ownéfS upon reasonable terms. There js ip 
its charter some language to that effect; and in Bovle 
vs. P. & R. Ry. Co., 54 Pa, St. Rep., 310, cited by coun 
sel for the defendant on the argument, the Supreme 
court of Pennsylvania held that a similar charter of 
another company in that state contemplated such a dua] 
use of the road, by the company itself as a carrier iy 
transporting the freight of shippers and by the owners 
of cars as a public highway substantially in the sense 
that a canal or turnpike is a public highway. Counsel. 
therefore, contends that the dual capacity in which the 
defendant is required to serve the public, as shippers 
and as car owners, necessarily eliminates from the case 
the argument that individual cars or private coal cars 
must be treated as railroad-system cars for purposes of 
allotment or distribution. It is urged that private cars 
may properly be counted against the mine owning them 
only in the manner and to the extent that the defend- 
ant’s present rules take them into account in periods 
of car shortage. 

Without entering upon any discussion of the extent 
to which the terms of a charter granted to a carrier 
by a state may control or limit the performance of its 
functions and obligations as an agency of interstate 
transportation, it will suffice to say that in none of its 
decisions relating to coal-car distribution has the Com- 
mission undertaken to forbid the use of private cars by 
their owners, even though in a period of car shortage 
the number of cars owned by a mine may enable it to 
load daily more than the number of cars that it would 
receive .if dependent solely on its share of system cars. 
On the contrary, the Commission has not only recog: 
nized the right of carriers to move private cars, but has 
insisted that the owners may not be deprived of the 
use of their individual cars and that such cars may not 
be thrown into the general pool of system cars and 
thus be diverted to the use of other operators. As the 
Commission has made no ruling that conflicts with th: 
rights and obligations arising under the defendant’s 
charter as construed by the state Supreme court, we 
need not, and do not, here consider what the situation 
would be if the terms of its state charter required the 
defendant carrier in the distribution of its coal-car equip- 
ment to work an undue discrimination against an inter- 
state shipper in violation of the act to regulate com- 
merce as amended. 

The petitioner in this complaint bases its claim for 
damages on the amount of coal that it might have 
mined, if the defendant had furnished it with a sufficient 
supply of cars to enable it to work its mines twenty 
days a month during the period covered by the com- 
plaint. It also claims that the cost of mining the coal 
actually taken out during the period in question was 
higher than it would have been had the defendant fur- 
nished it with an adequate supply of cars, thus enabling 
it to operate its mines to the best advantage by rut- 
ning them regularly and to their full capacity. In mak- 
ing up the amount of its claim the- petitioner excepts 4 
period of four months during 1906 when its miners 
were on a strike and takes the average selling price 
of coal during the remainder of the period covered by 
the action. It deducts as the cost.of mining an amount 
per ton that is estimated as the probable cost had the 
defendant furnished the complainant with cars enough 
to enable it to run its mines at full blast and with the 
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regularity that produces the best results. Upon this gen- 
eral basis the complainant asserts that it has been 
damaged as the result of the alleged discriminations 
against it by the defendant in the sum of $127,855.65, 
and for this amount it asks an award at the hands of 
the Commission. 

The complaint herein was filed before our decision 
in Joynes vs. P. R. R. Co., 17 I. C. C. Rep., 361, was 
announced. In that proceeding damages were demanded 
for losses alleged to have been suffered in the decay of 
the complainant’s fruit by reason of an alleged dis- 
crimination against him in favor of other dealers in 
fruit to whom the defendant, as the complainant con- 
tended, had given a preferred use of its unloading plat- 
form, thus delaying his shipments until the fruit was 
spoiled. We held, upon grounds that are there fully 
stated and need. not be repeated here, that, while the 
Commission was competent to find that a discrimination 
had been practiced, the measurement or ascertainment 
of the damages the complainant had suffered in conse- 
quence thereof was a judicial question for the courts 
and not for the Commission; the view expressed was 
that the only damages that may be assessed by the Com- 
mission under the amended act were rate damages or 
damages that could be measured by the difference in 
the rate actually charged and the rate which, for any 
reason under the act, ought lawfully to have been 
charged; and that the complainant’s remedy for the 
damages in compensation of the loss suffered in the 
value of his fruit was in the courts. 

That case differs from this in that it involved a 
single wrong in the nature of a tort against a particular 
shipper, while this case in its larger aspect involves the 
validity of a rule for car distribution applicable alike to 
all coal shippers on the line of the defendant, and re- 
sulting, as we have pointed out, to the benefit of some 
shippers and to the injury of others. We have found 
that, in the particulars herein explained, discrimination 
was practiced, and have held that for such damages 
as resulted the complainant is entitled to recover from 
the defendant. As to whether we may go beyond the 
transportation question, the alleged discriminatory rules 
and practices, and enter upon an inquiry as to the 
amount of the damage that may have been suffered by 
the complainant, the Commission is divided as in the 
case to which we have just alluded. The majority is 
still of the opinion that it is not for us under the law 
to assess and determine the measure of the damages 
thus sustained by the complainant, that being a judicial 
question for the courts. At the most, any finding by the 
Commission as to the amount of damages would be the 
expression of an opinion that could not be enforced by 
the Commission and would have no conclusive and bind- 
ing effect upon the court to which, in any event, resort 
must be had by the complainant for a finding and judg- 
ment in the usual manner required by fundamental law. 
The minority, conceding some of the difficulties to be 
encountered in dealing with such matters, nevertheless 
interpret the law as necessarily casting that burden 
upon the Commission. 

Since our decision in Joynes vs. P. R. R., supra, 
Was announced, our attention has been called to an 
Opinion by Judge McPherson of the United States Dis- 
trict court, sitting in the Circuit court of the United 
States for the eastern district of Pennsylvania, in Mor- 
tisdale Coal Co. vs. P. R. R. Co., 176 Fed. Rep., 748 
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(advance sheets of May 12, 1910). That was an action 
by the coal company against the defendant herein to 
recover damages in the sum of $250,000 for the sales 
and contracts that are alleged to have been lost be- 
cause of the discrimination resulting from the same 
coal-car distribution rules that are involved in the pro- 
ceeding now before us. Citing Texas & Pacific Ry. Co. 
vs. Abilene Cotton Oil Co., 204 U. S., 426; Baltimore & 
Ohio R. R. Co. vs. U. S., 30 Sup. Ct., 164, and Interstate 
Commerce Commission vs. I. C. R. R. Co., 173 Fed. Rep., 
930, Judge McPherson holds that the Commission and 
not the courts has primary jurisdiction to award repara- 
tion for the general damages of that character that may 
have resulted from a preferential practice in the dis- 
tribution of coal cars during a percentage period. The 
case brings a new element into the situation. That is 
the court whose jurisdiction this complainant would 
doubtless invoke in order to secure pecuniary redress 
for the wrongs which the complainant claims to have 
suffered as the result of the discrimination we here find 
to have been practiced against it and others by the de- 
fendant. There is possibly no necessary conflict be- 
tween the view there expressed and a refusal by the 
Commission to measure the complainant’s damages in 
this case, after having found that a discrimination 
existed; but there is some danger, in view of the ruling 
of the court in that case, that justice may be defeated 
altogether in this case if we proceed no further with it. 
We have concluded therefore to order a further argu- 
ment early in the fall with respect to the amount of 
damages suffered by the complainant in this proceed- 
ing, and by the petitioners in the other cases in this 
group of complaints, as the result of the discrimina- 
tions that we find to have existed. Under all the cir- 
cumstances, this seems the prudent course to pursue. 
The order of the trial court dismissing the action of 
the Morrisdale Coal company, for want of jurisdiction, 
has been taken for review to the Circuit Court of Ap- 
peals; and if our further consideration of this group of 
cases results in awards of damages to the complainants 
and they resort to the courts for their enforcement, in 
case payment is contested by the defendants, the courts 
will then have the whole question before them and some 
definitive interpretation of the act with respect to the 
extent of the authority of the Commission and the courts 
in this regard will follow, and this is highly desirable 
for the future guidance of both. 

An order will be entered in accordance with these 
conclusions. 

PROUTY, Commissioner, dissenting:* 

Although I am myself of the opinion that this case 
has been sufficiently talked about and sufficiently con- 
sidered, and that it ought to be finally disposed of, still, 
if the majority deems it necessary to hear further argu- 
ment upon the question of damages, I do not dissent 
from that course. I do not agree with the holding of 
the majority that this Commission has no authority to 
assess and award these damages, and, while it is not 
now proposed to make any order from which I dissent, 
I wish to express my views upon that subject. 

To my mind there is a clear distinction between the 
Joynes case, 17 I. C. C. Rep., 361, and the one before us. 

Joynes was a fruit merchant located at Pittsburg, 
whose complaint was that the defendant had systemat- 
ically delayed the movement and delivery of his traffic, 


*See Editorial Note following order. 








in comparison with that of his competitors, whereby he 
had suffered serious damage. The act of the defendant 
was alleged to be in violation of the third section, and 
the holding of the Commission was that, even if in vio- 
lation of that section, damages could not be awarded 
by the Commission. No rate, regulation or practice of 
the defendant was involved. The act complained of 
was personal to Joynes. While it seems to me that 
under the terms of the eighth and ninth sections of the 
act Joynes, in a case like that detailed, had a cause of 
action for the recovery of damages against the defend- 
ant which he might prosecute before this Commission, 
it also appears to me that he might have brought his 
complaint in the first instance before the court. Had he 
begun such a suit it would not have been obnoxious to 
the objections sustained by the court in the Abilene 
case, 204 U. S., 426, or the Pitcairn case, 215 U. S., 481. 

In the case before us this is different. Here is not 
a particular discrimination arising out of the conduct 
of the defendant toward a particular shipper, but rather 
a discrimination which inheres in a rule of the defendant 
applicable to all shippers and presumably enforced alike 
as to all shippers. While the courts might well be in- 
vested with exclusive jurisdiction to hear and determine 
suits like that of Joynes, it seems to me that in the 
case before us the Commission not only must, under the 
statute, but should, as a matter of convenience, award 
damages. 

Sections 8 and 9 in my opinion give to the com- 
plainant a right of action for damages against the de- 
fendant and confer upon it the privilege of applying 
to this Commission for an order awarding those dam- 
ages. It is impossible for me to put any other meaning 
upon the plain language of these sections, which read, 
so far as material to this question, as follows: 


Sec. 8. That in case any common carrier subject to the 
provisions of this act shall do, cause to be done, or permit to 
be done any act, matter, or thing in this act prohibited or 
declared to be unlawful, or shall omit to do any act, matter, 
or thing in this act required to be done, such common carrier 
shall be liable to the person or persons injured thereby for 
the full amount of damages sustained in consequence of any 
such violation of the provisions of this act, together with a 
reasonable counsel or attorney’s fee, to be fixed by the court 
in every case of recovery, which attorney’s fee shall be taxed 
and collected as part of the costs in the case. 

Sec. 9. That any person or persons claiming to be dam- 
aged by any common carrier subject to the provisions of this 
act may either make complaint to the Commission as herein- 
after provided for, or may bring suit in his or their own 
behalf for the recovery of the damages for which such com- 
mon carrier may be liable under the provisions of this act, 
in any district or circuit court of the United States of com- 
petent jurisdiction; but such person or persons shall not have 
the right to pursue both of said remedies, and must in each 
ease elect which one of the two methods of procedure herein 
provided for he or they will adopt. 


Here is a clear statement that in case of a viola- 
tion of the act resulting in damages to any person the 
carrier shall be liable for such damages, and an equally 
explicit declaration that the recovery of such damages 
may be had either by a proceeding before the Commis- 
sion or by suit in court; but that both remedies shall 
not be pursued for the recovery of the same damages. 

The reasons of the majority for declining to exer- 
cise this jurisdiction, which is explicitly conferred by 
the ninth section, are stated in the Joynes case. It is 
there said in substance that damages resulting from a 
violation of the act may be divided into two classes, 
“rate” damages and “general” damages. By rate dam- 
ages are meant those damages which can be ascertained 
by computation from a reference to the rates of the 
earriers only. The Commission determines what the 
reasonable rate ought to be; it determines what rate 
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has been paid; the damages are the difference between 


the rate exacted and the rate which should have beep 


exacted. These damages the Commission can and should 
award. 
General damages may involve a consideration of al] 


those elements which enter into the determination of 
damages in other cases. There is no exact measure 
by which such damages can be computed. To assess 
them involves the consideration of evidence and the exer. 
cise of judgment. For the assessment of such damages 
this Commission has no greater qualification than a jury, 
Therefore, it is assumed that Congress, notwithstanding 
its express language to the contrary, did not intend to 
confer upon the Commission authority to deal with dan 
ages of that character. 

In support of this somewhat novel canon for 
interpretation of statutes the Commission refers to the 
action of the Supreme court of the United States in the 
Abilene case, supra, in which that court held that. not- 
withstanding the language of the ninth section, 
which a claimant is given an election between his 
in court and his proceeding before the Commission. 
nevertheless, in certain cases, the proceeding must be 
in the first instance before the Commission and cannot 
be in court. Just as the Supreme court in that case has 
read out of the ninth section the right to begin certain 
cases before the courts, so the Commission now proposes 
to read out of that same section the right to proceed 
in certain cases before the Commission. 

I can find no case in which the Supreme court of 
the United States has ever undertaken to qualify the 
express language of an enactment upon the ground 
adopted by this Commission in the Joynes case. That 
court has repeatedly said that courts have nothing to 
do with questions of expediency. Whether a statute is 
wise or unwise, whether it is expedient or inexpedient, 
whether the object aimed at is reached in the best way 
or not, are questions for the legislature, not reviewable 
by the courts. The Abilene case, as I read it, not on! 
fails to sustain the position of this Commission in de- 
clining to accept jurisdiction in matters like that before 
us, but, upon the contrary, plainly holds, both by neces 
sary inference and by express language, that in a case 
like the one now under consideration the only tribunal 
in which complaint can be brought and damages ob 
tained is this Commission. If that be so, it is Gertainly 
the duty of the Commission, no matter how inconvenient 
the exercise of that function may be, to entertain the 


complaint, determine as best it can the damages, and 
award those damages by its order. 
It should be clearly understood at the outset just 


what that violation of the act is of which complaint is 
made and. for which damages are demanded. 

It is true upon most coal-carrying roads, and was 
true upon the lines of the defendant during the period 
covered by this complaint, that in times of an active 
coal movement there are not sufficient cars to supply 
the demands of all mines. The amount of business 
which the miner can do depends upon the number of 
ears which he can obtain for the movement of his prod- 
uct. To furnish one mine with cars while they «are 
denied to a competing mine means that the favored mine 
shall do business while the other stands idle. This 
renders preference in the furnishing of coal cars, 2 
most serious form of discrimination, and makes neces- 
sary the establishment of definite and uniform rules and 
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regulations for the distribution of such cars to different 
operations during the period of car shortage. 

The complainant alleges that the system under 
which the defendant -distributed its coal cars was un- 
lawful and discriminatory, in that certain classes of 
ears were furnished to mines in competition with it 
and not counted against the distributive quota of those 
mines, which resulted in the giving of more cars to its 
competitor than it was justly entitled to have. The alle- 
gation is not that the defendant made the complainant 
the object of any special act of discrimination. It did 
not unfairly apply its system of distribution in deter- 
mining the number of cars to which the complainant 
was entitled, nor did it fail to deliver at the complain- 
ant’s mine the cars to which it was entitled under the 
scheme in force; but it applied a system or a practice 
which in its working out was unjust and discriminatory 
to the complainant. 

The Commission finds that the methods of distribu- 
tion in force as to all shippers upon the lines of the 
defendant during the period covered by this complaint 
was unlawful and discriminatory and has directed the 
establishment. of a different system for the future; but 
it declines to consider to what extent the complainant 
has been injured by the application of this practice, and 
to ascertain and award the damages which, confessedly, 
must have accrued. 

To my mind there is no distinction between a prac- 
tice of this kind and a rate. Every reason which re- 
quires the Commission to entertain claims of unreason- 
able rates and to award damages if the claim is sus- 
tained, requires with equal force that claims on account 
of discrimination by the application of general rules and 
practices of this character should be made in the first 
instance to the Commission and that damages should be 
awarded if the practice is found unlawful. If any dis- 
tinction can be drawn between instances in which the 
Commission may and may not award damages for a vio- 
lation of the act, that distinction should be founded, not 
upon the character of the damage, but upon the charac- 
ter of the act out of which the damage grows. If the 
thing alleged to be unlawful is a rate, regulation or prac- 
tice of general application which touches the entire ship- 
ping public alike, over which the Commission has con- 
trol, with respect to which it must determine the rea- 
sonableness, and as to which it could order the substitu- 
tion for the future of a different rate, regulation or prac- 
tice, then the proceeding for damages must be begun in 
the first instance before the Commission, and it is the 
duty of the Commission to ascertain and award the dam- 
ages. This position is fully sustained by the recent 
decisions of the Supreme court. 

Texas & Pacific Ry. Co. vs. Abilene Cotton Oil Co., 
204 U. S., 426, is familiar to all and only the briefest 
reference to it is needful. 

The Cotton Oil company claimed that certain rates 
imposed by the defendant for the transportation of cot- 
ton seed were excessive and brought suit in court to 
recover the amount of the excess. The transportation 


was interstate, and the rates charged were those estab- 
lished under the provisions of the act to regulate com- 
The railroad defended upon the ground that a 
rate so established was conclusive upon all the world 
until changed by the Interstate Commerce Commission; 
that no suit could be brought either at common law or 
under the ninth section, but that the complainant must 


merce, 
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begin his proceeding by filing claim before the Com- 
mission, 

This contention was sustained by the Supreme court 
in a convincing opinion. Said the court: The funda- 
mental purpose of the act is to prevent preference and 
discrimination. For this purpose it is required that rates 
shall be established and notice given to the public in a 
certain specified manner and that the rate so established 
shall be collected of all shippers alike. If, now, suit 
can be brought for a recovery of a portion of this rate 
in the first instance, either in court or before the Com- 
mission, at the election of the shipper, it may follow 
that one jury will determine one rate to be reasonable, 
another jury a second rate to be reasonable, while the 
Commission may be of the opinion that still a third rate 
should be charged. This will of necessity produce the 
very discrimination which the act was intended to pre- 
vent. To give such a construction to the language of 
the ninth section would be to destroy the act itself. 

It was held therefore in that case that the only 
remedy of a shipper for the payment of an excessive 
rate was to apply to the Commission, which, if it held 
the rate to be excessive, should order the establishment 
of a reasonable rate for the future and award damages 
to the complainant upon the basis of the rate so estab- 
lished. 

Let it be carefully observed that this conclusion was 
not reached because the Commission was an expert body, 
more competent to determine the reasonableness of a 
rate than a jury; nor because the rate was filed in its 
office and under its direction, and could, therefore, be 
more conveniently ascertained and applied; nor for any 
consideration of expediency or convenience, but because 
the opposite holding would accomplish the very thing 
which the act to regulate commerce was intended to 
prevent. 

This further situation might arise: If a rate has 
been pronounced unreasonable by the Commission and 
reduced, or if a rate has been voluntarily reduced by 
the carrier without any action of the Commission, may 
a shipper, with respect to a time anterior to the action 
of the Commission or to the reduction of the rate, main- 
tain a suit in court for the payment of the excessive 
rate? 

Apparently, the same reasoning which leads to the 
conclusion that application must be first made to the 
Commission in case of an existing rate would lead to 

the same conclusion with reference to a rate no longer 
in effect, for if such suits could be brought in court it 
might follow that one shipper would in fact pay one 
rate and another shipper another rate. Such is the con- 
clusion of the court, which, on page 442, says: 


* * Although an established schedule of rates may have 
been altered by a carrier voluntarily or as the result of the 
enforcement of an order of the Commission to desist from 
violating the law, rendered in accordance with the provisions 
of the statute, it may not be doubted that the power of the 
Commission would nevertheless extend to hearing legal com- 
plaints of and awarding reparation to individuals for wrongs 
unlawfully suffered from the application of the unreasonable 
schedule during the period when such schedule was iff force. 


And, again, on page 446, the following language is 
used: 


* * * And like reasoning would be applicable to the 
granting of reparation to an individual] after the establishment 
of a new schedule because of a wrong endured during the 
period ‘when the unreasonable schedule was enforced by the 
earrier and before its change and the establishment of a new 
one. In other words, the difference between the two is that 
which on the one hand would arise from destroying the uni- 
formity of rates which it was the object of the staute to 
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secure and on the other from enforcing that equality which 
the statute commands. 

It appears, therefore, that whether the rate to be 
attacked is still in force or has been superseded by a 
lower or different rate, the complaint must be addressed 
in the first instance to the Commission, which is required 
to determine a reasonable rate and to award damages or 
reparation upon that basis. Whether, after the Commis- 
sion has determined that a certain rate should have 
been charged during a given period, a shipper having 
paid the higher rate can begin suit in court in the first 
instance for the recovery of the excess, I express no 
opinion. It is evident that the discrimination complained 
of would not arise provided the rate fixed by the Com- 
mission could in any way be made conclusive in the suit 
instituted in court. However that may be, it is clearly 
the right of the shipper under all circumstances to file 
his claim with the Commission in pursuance of the pro- 
visions of the ninth section, and it is clearly the duty of 
the Commission, in the opinion of the Supreme court, 
to entertain the claim, prosecute the inquiry, and award 
the reparation. 

I am unable to see any valid distinction between an 
excessive rate and a rule or practice for the distribution 
of coal cars like that involved in this proceeding. In 
each case the rate or regulation is of universal applica- 
tion. In either case to apply one rule to one shipper 
and another rule to another shipper must result in pref- 
erence. In each case the Commission has power to in- 
quire whether the existing rate or regulation is lawful 
and to prescribe another in substitution for the future. 
No reason is urged by the court in the Abilene case in 
justification of its holding there which would not apply 
with equal force in support of a similar holding here. 
That this must be so is no longer debatable since the 
decision of the Supreme court of the United States in 
Interstate Commerce Commission vs. I. C. R. R. Co., 215 
U. S., 452, by which it was affirmed that the authority 
of this Commission over a regulation for the distribu- 
tion of coal cars is exactly the same as its authority 
over the rate of transportation itself. 

The Illinois Central railroad is a large carrier of 
coal and establishes, in common with other coal-carrying 
railroads, rules for the distribution of coal cars, in times 
of car shortage, between the different mines served by 
it. Complaint was made to the Commission that the 
method of distribution in force upon the Illinois Central 
resulted in unjust discrimination against the complain- 
ant. There was no question as to the manner in which 
the capacity of the mines was ascertained and the per- 
centage to which each mine was entitled determined, 
but it was asserted that certain classes of cars were 
not counted against the assignments of the mines to 
which they were delivered. In allotting cars the Illinois 
Central, according to its regulations, did not count pri- 
vate cars which were owned by the mine, foreign rail- 
way fuel cars which had been delivered to the Illinois 
Central by some other railroad for the purpose of being 
taken to a particular mine, and the fuel cars of that 
company itself which were used in transporting coal from 
the mine to the place where it was to be used by the 
railroad. The complainant contended that all these 
classes of cars should be counted against the assign- 
ment of the mine. 

The Commission held with the complainant and made 
an order directing the Illinois Central to count all such 
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cars in the future. That company conceiving this order 
to be unlawful. petitioned to the Circuit court for the 
northern district of Illinois for an injunction against its 
execution. Upon hearing that court was of the opinion 
that the order of the Commission was correct as to pri- 
vate cars and foreign railway fuel cars, but incorrect 
as to company fuel cars, and an injunction was accord 
ingly issued restraining the operation of the order as to 
such company fuel cars. 

From this the Commission appealed to the Supreme 
court of the United States, which reversed the decree 
of the Circuit court and sustained the order of the Com 
mission in full. 

The contention before the Supreme court was that 
the only order which the Commission could make under 
the fifteenth section was one prescribing a rate or a 
rule, regulation or practice affecting a rate; that this 
regulation, while the effect of it might be to prevent 
discrimination, was not a regulation affecting rates and 
therefore not within the power of the Commission to 
make. The court held that a regulation of this kind 
was within the terms of the fifteenth section; that, there- 
fore, the Commission might prescribe the rule which 
did, and that such rule when prescribed would be bind- 
ing upon the [Illinois Central in its relations with all 
its coal mines. 

This case determines that there is no distinction be- 
tween an order of this Commission fixing the rate for the 
future and an order establishing a rule for the distribu 
tion of coal cars; and this being so, I am utterly unable 
to see any ground upon which a distinction can be made 
between the remedy which is open to the shipper for 
the recovery of damages in the two instances. If he 
must, in case of the excessive rate, apply to the Com- 
mission in the first instance, so in the case of the dis- 
criminating practice he must first make application to 
this body. To permit the institution -of a suit in court 
until the rule has been fixed by the Commission would 
result in exactly the same discrimination and preference 
in case of the regulation touching the distribution o! 
cars as it would in case of the excessive rate. It must 
follow as a necessary inference from this decision that 
courts are without jurisdiction to entertain in the first 
instance suits for damages resulting from the enforc« 
ment of improper rules for determining the capacity of 
its coal mines and the distribution of its coal cars i! 
times of shortage between the different mines served 
Any possible doubt upon this point has been laid at rest 
by the decision of the Supreme court in B. & O. R. R 
Co. vs. Pitcairn Coal Co., 215 U. S., 481, decided at the 
same time with the Illinois Central case just referred 

The twenty-third section of the act gives a remedy 
through the district and circuit courts of the United 
States by mandamus in instances where a carrier 
granting a preference in the movement of traffic or i! 
the furnishing of cars or other facilities. The Pitcai! 
Coal company, claiming that the Baltimore & Ohio rail- 
road was discriminating in favor of its competitor | 
the rules which it had established to govern the distri 
bution of coal cars, began proceedings for mandamus 
against that company. It is not necessary to detail the 
various specifications of preference set forth in that pro- 
ceeding. The general system of car distribution in vogue 
on the Baltimore & Ohio was analogous to that estab- 
lished by the Illinois Central, and the grounds of con- 
plaint, while more numerous in this case than in that, 
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had mainly to do with the failure to count different 
classes of cars. 

After an elaborate hearing upon the facts the Circuit 
court sustained the contention of the relator, the Pit- 
cairn Coal company, upon a single item, denying in the 
main the prayer for relief. Upon appeal by the Pitcairn 
company, the Circuit Court of Appeals reversed the 
court below and held that the relator was entitled to 
the relief prayed for. The Supreme court of the United 
States, upon appeal by the Baltimore & Ohio company, 
decided that the Circuit court had no jurisdiction, under 
the twenty-third section, and that the suit should be 
dismissed. It placed its decision entirely upon the 
Abilene case, pointing out that there was no distinction 
between a rule or regulation of this character and a 
rate, and that therefore suit should have been begun in 
the first instance before the Commission. 

It is therefore now determined beyond controversy 
that the complainant in the case before us could not at 
the time this complaint was filed have commenced in 
court, either at common law or under the twenty-third 
section, or under the ninth section, a suit at law, for a 
correction of the discriminations complained of or the 
recovery of the damages incident upon those discrimi- 
nating practices. It must have applied to this Commis- 
sion. How, then, can this body consistently decline to 
exercise the jurisdiction which is plainly cast upon it by 
the statute as interpreted by the court of last resort 
and refuse to pass upon its claim for damages? 

The opinion of the -majority indicates that com- 
plaint may be made to the Commission, which will 
thereupon determine whether the regulation attacked is 
or has been in violation of law. If the Commission 
condemns the regulation, the complainant must then be- 
gin an independent suit in court for the recovery of his 
damages, upon the basis of the regulation approved by 
the Commission. The theory seems to be that the Com- 
mission has jurisdiction to prescribe the rule, but has no 
jurisdiction to award the damages which have resulted 
from failure to establish and observe a proper regula- 
tion in the past. 

I express no opinion as to whether, if this Commis- 
sion has definitely determined that a given rate or a 
given regulation for a definite period has been discrim- 
inatory or excessive and has prescribed the rate or 
regulation which will be reasonable or just, a shipper 
may or may not begin suit in court for damages based 
upon the rate established by the Commission. Such a 
tule would not be obnoxious to the objections found by 
the Supreme court to the maintenance of the suits of 
the Abilene Cotton Oil company and the Pitcairn Coal 
company. It may be that such instances would present 
an opportunity for the alternative mentioned in the ninth 
section. I also think that a case like that of Joynes, 
where the act of the carrier is directed to a particular 
individual and does not consist of the enforcing against 
the public of a general rate, regulation, or practice, 
presents an instance where the party aggrieved may 
either sue in court or present his claim to the Commis- 
sion. But this complainant must have begun before the 
Commission and the Commission should have jurisdic- 
tion to award the damages. 

Upon what theory does the conclusion of the major- 
ity to the contrary rest? What is there in, the language 
of the act which supports it? What is there in the 
structure of the act which lends countenance to it? To 
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my mind both the language and the theory of the stat- 
ute are directly opposed to it. 

Nothing can be plainer than that Congress intended 
to confer upon this body the authority and to lay upon 
it the duty to award damages for infractions of the act. 
This idea runs through the entire framework of the stat- 
ute. 

Section 9 provides that the person damaged may 
apply to the Commission or may bring suit in court, 
but shall not adopt both remedies for the same violation. 

Section 13 provides that if the carrier “shall make 
reparation for the injury alleged to have been done, such 
carrier shall be relieved of liability to the complainant 
only for the particular violation of law thus complained 
of.” 

Section 14 provides that “in case damages are 
awarded such report shall include the findings of fact on 
which the award is made.” 

Section 16 declares that if the Commission shall de- 
termine that any party complainant is entitled to an 
award of damages it “shall make an order directing the 
carrier to pay to the complainant the sum to which he 
is entitled, on or before a day named.” The same sec- 
tion fixes the period of time within which claims for 
damage shall be filed with the Commission and within 
which suits shall be begun in court to enforce the or- 
ders of the Commission awarding damages. That sec- 
tion also prescribes in detail the legal proceedings by 
which an award of damages may be enforced against the 
defendant. 

Up to the time of the Joynes case it had been, as is 
pointed out by Commissioner Lane in his dissenting opin- 
ion in that case, 17 I. C. C. Rep., 361, the uniform prac- 
tice of the Commission to award reparation in all cases 
where damages accrued from a violation of the act. 

It is said that the Interstate Commerce Commission 
is an expert tribunal and that the assessment of dam- 
ages is not within the range of its expertness; that it is 
an administrative body, and that the determination of 
damages is judicial and not administrative; all of which 
amounts to saying that the Commission is not qualified 
to deal with this question. 

To this I am not prepared to assent. I cannot ad- 
mit that this body is not as well qualified as a traverse 
jury to assess the damages of these complainants. For 
years we have investigated, in one form and another, in 
all its ramifications, the business of mining and selling 
coal. We understand, as no jury without that knowledge 
possibly could, the effect of this discrimination upon the 
business of the coal operator. In my judgment the de- 
cision of the Commission would be more intelligent and 
less likely to be influenced by prejudice than that of a 
jury. But all this is entirely beside the mark; Congress, 
in set terms, has made it the duty of this Commission 
to award damages, and it is no concern of curs whether 
that provision of law is wise or unwise. 

It is said that the Commission has no time to deal 
with such matters, and it certainly is true that its duties 
are various and exacting. But this, again, goes to the 

expediency, and that is not for our consideration; we 
cannot decline to attempt to discharge the duties pre- 
scribed by the statute because it is inconvenient to do so. 

The opinion of the majority holds that the complain- 
ant must first obtain from the Commission a finding that the 
regulation in effect has been discriminatory and determin- 
ing what regulation ought to have’ been maintained; armed 
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with this finding he may then bring suit in court for the 
recovery of his damages. It seems to me that certain 
practical difficulties will be found in the application of such 
a rule, one of which is suggested by the present case. 

The complaint asks damages from 1903 to the present 
time. The Hepburn Act provides that suits for the reccv- 
ery of damages shall only be entertained by the Commis- 
sion when filed with it within two years from the time 
the cause of action accrues, but it further provides tnat 
within a year from the passage of that statute complaints 
may be filed embracing all damages which had previously 
accrued. This complaint was seasonably filed to recover 
damages for the period named. 

The complainant has diligently prosecuted its com- 
plaint, and now obtains a holding from the Commission 
that the regulation attacked is unlawful. If our order be 
made effective on June 1, 1910, it would follow that the 
complainant is then for the first time in position to main- 
tain a suit in court. 

But the order of the Commission fixing this regulation 
as to the distribution of coal cars is not of necessity final. 
Ix may be attacked in the courts by the railroad, and still 
another period of from one to three years may elapse be- 
fore it is finally determined what regulation should huve 
been in force during the period when these damages 
accrued, 

What, now, is the rule to be applied as to the running 
of the statute of limitations? The usual period of limita- 
tion applicable to suits for the recovery of damages of 
this character is from three to six years. If the six-year 
period were to be applied the complainant has lost his 
damages for at least one year. Having seasonably begun 
his proceeding in the only forum in which it could be 
begun, and having prosecuted that proceeding with all 
diligence, he is, nevertheless, deprived of the right to the 
damages for a portion of the period. 

It may be suggested that the filing of the complaint 
before the Commission may be regarded as the beginning of 
the suit which is subsequently brought in court. But there 
is no connection whatever between the proceeding before 
the Commission and the suit in court. All allegation as to 
damages for discrimination is immaterial and out of place 
before the Commission. And what of the competitors of 
the complainant who have suffered the same discrimina- 
tion? Must these parties all file suits before the Commis- 
sion to determine the regulation which ought to have been 
observed by the railway, although the determination in 
the case must of necessity control in all cases? 

It may be said that a complainant should begin two 
proceedings, one before the Commission to determine the 
regulation or practice, and another in court for the assess- 
ment of his damages, and that the suit in court should be 
continued until the Commission has prescribed the rule. 
But the statute explicitly declares that while the party 
injured may begin either before the court or the Commis- 
sion he shall not begin in both places. 

The seventh amendment to the constitution of the 
United States provides that in suits at common law where 
the value in controversy exceeds $20 the right to trial by 
jury shall be preserved. The effect of this constitutional 

provision, if any, upon the question before us, is yet to be 
determined by the courts. 

The original act to regulate commerce provided that 
an order for the payment of damages should be enforced 
by the court sitting as a court of equity. Under this state 
of the statute the Commission held that it could not award 
damages, where a determination of fact was necessary, for 
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the reason that the parties would thereby be deprived of 
their right to a jury trial. For the purpose of removing 
this objection the act was amended March 2, 1889, so as 
to provide that where suit was brought to enforce the 
Commission’s order for damages either party might de- 
mand a jury trial. That the Commission understood t!at 
under the law as amended it could and should award dam 
ages appears from the following language, which occurs 
in the last case in which an award of reparation was 
refused upon this ground. Rawson vs. Newport News & 
Mississippi Valley Co., 3 I. C. C. Rep., 266, 279: 


As to the reparation claimed, prior to the amendment of 
the sixteenth section of the act to regulate commerce of March 
2, 1889, we held in several cases that as the statute provided 


for no trial by jury in the courts to enforce our awards in 
controversies such as were triable at common law and where 
more than $20 was involved, we could award no reparation in 
consequence of the provisions of the seventh amendment to 
the Constitution of the United States. The amendment of the 
Statute of March 2, 1889, was made to cover this feature of 
the statute, but the amendment expressly provides that it 
shall have no reference to proceedings pending at the time 
the amendment was adopted, and this proceeding was pending 
at that time. 

In my own view a proceeding to recover damages for 
failure of a railroad company to publish and maintain a 
certain rate or regulation is not a suit at common law 
within the meaning of the seventh amendment. The 
legislature may prescribe either by itself or through a com- 
mission the rate or regulation to be observed. Neither 
the shipper nor the carrier has any right at common law 
to a particular rate, nor need the reasonableness of the 
rate prescribed by the legislature be submitted to a jury. 
The legislature might undoubtedly enact that the published 
rate or regulation should be binding upon all until changed 
If, now, it allows reparation with respect to the past it may 
do so upon condition that the amount shall be determined 
in a specified manner not involving a trial by jury. 

Tie opinion of the majority makes no reference to the 
seventh amendment, nor do I see that the conclusion 
reached derives any support from that source, since that 
amendment must apply equally to the assessment of all 
kinds of damages. In awarding “rate” damages the Com- 
mission must determine the existence of certain facts, as 
the weight of the shipment, its character, the conditions of 
the billing, etc.; and these findings of fact may be con- 
clusive upon the right of the complainant to recover. If 
such findings must be submitted to a jury in one class of 
cases they must in the other. 

The delays and expenses of the law are proverbial. 
‘specially is this true where the defendant is a railroad 
company with unlimited resources. It is notorious that 
shippers forego claims which they beleve to be just rather 
than incur the cost and annoyance of attempting to cn- 
force them by law. 

One cardinal purpose of the act to regulate commerce 
was to provide a speedy and inexpensive method by which 
the shipper could obtain relief in such cases. My own 
observation is that, to an extent, this expectation of the 
framers of the act has been realized. The complaint 
does ordinarily obtain his order for damages with less delay 
and outlay than in court, and the railroad generally pays 
the award. 

The complainant claims to have been damaged by more 
than $100,000 through the discrimination which we have 
found to exist, and its evidence tends strongly to support 
that claim. A material part of these damages never cal 
be recovered unless awarded in this proceeding, and that 
through no fault of the complainant, which seasonably 
began and has zealously prosecuted its complaint. Days 
have been spent in the taking of testimony; all the facts 
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are before us, and I strongly feel that we should proceed 
to assess and order the payment of these damages. 

The opinion of McPherson, judge, in Morrisdale Coal 
Co. vs. P. R. R. Co., 176 Fed. Rep., 748, which has come to 
my attention since the foregoing matter was prepared, 
fully sustains the position taken. 

There are two other points to which I wish to call 
attention. 

This record indicates that at times the number of 
private cars delivered to certain mines has exceeded the 
quota of those mines. Even if private cars had been 
counted against the assignment of those mines, they would 
still have received more cars in proportion to their rating 
than the complainant. 

In such case it seems to me that the railroad is guilty 
of discrimination, although it delivers to the mine only 
the cars which that mine owns. If, for example, a railroad 
only had sufficient cars for its own fuel supply the mine 
owner who did not sell coal to the company and who owned 
no cars himself, would obtain no cars whatever, while his 
competitor with an outfit of individual cars would be 
supplied. I do not think a railroad can lawfully devote 
its tracks and its motive power to the service of one mine, 
while declining to give to its competitor a similar service. 

Probably, in the absence of contract provision thereto, 
a railroad would have no right to divert the cars of one 
mine to the use of another, but it might and should decline 
to put private cars into service except upon condition that 
there shall be no discrimination of this kind. 

This may not be a matter of much importance in the 
present case. The use of private cars is growing less, 
and the question will, in all probability, never be a living 
one. I do not, therefore, care to discuss it, but wish sim- 
ply to note my position. In the matter of car distribution 
every car should, in my opinion, be treated as though 
owned by the railroad upon whose line it is in service. 

The rule approved by the Commission for the rating 
of mines takes account both of physical capacity and com- 
mercial sales; and this, I think, is correct. When, however, 
the output has been limited by inability to obtain cars, 
and when that inability has been due. to the discriminat- 
ing practices of the defendant, it is evident that the appli- 
cation of this rule perpetuates at the outset the effect of 
the past discrimination. The complainant, owing to this 
discrimination, has not been able to sell as much coal, in 
comparison with its competitor, as it otherwise would, and 
therefore its rating upon this basis is not what it justly 
should be. For this reason it seems to me that it would 
be more just to begin upon the basis of physical capacity 
alone and subsequently introduce the factor of commercial 
sale, considering no sales which had been made under the 
discriminating rating. 


ORDER. 

At a general session of the Interstate Commerce Com- 
mission, held at its office in Washington, D. C., on the 7th 
day of March, A. D. 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. Lane, 
Edgar E. Clark, James S. Harlan, Commissioners. 


No. 1063. 
HILLSDALE COAL & COKE COMPANY 
vs. 


THE PENNSYLVANIA RAILROAD COMPANY. 
This case being at issue upon complaint and answer 
on file, and having been duly heard and submitted by the 
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parties, and full investigation of the matters and things 
involved having been had, and the Commission having, on 
the date hereof, made and filed a report containing its con- 

clusions thereon, which said report is made a part hereof: 

and il appearing that it is and has been the defendant’s 

rule, regulations and practice, in distributing coal cars 

among the various coal operators on its lines for interstate . 
shipments during percentage periods, to deduct the capacity 

in tons of foreign railway fuel cars, private cars and sys- 

tem fuel cars, in the record herein referred to as “assigned 

cars,’’ from the rated capacity in tons of the particular 

mine receiving such cars and to regard the remainder as 

the rated capacity of that mine in the distribution of all 

“unassigned” cars: 

It is ordered, That the said rule, regulation and prac- 
tice of the defendant in that behalf unduly discriminates 
against the complainant and other coal operators similarly 
situated and is in violation of the third section of the act 
to regulate commerce. 

It is further ordered, That the defendant be, and it is 
hereby, notified and required, on or before the Ist day of 
October, 1910, to cease and desist from said practice and 
to abstain from maintaining and enforcing its present rules 
and regulations in that regard, and to cease and desist 
from any practice and to abstain from maintaining any 
rule or regulation that does not require it to count all such 
assigned cars against the regular rated capacity of the 
particular mine or mines receiving such cars in the same 
manner and to the same extent and on the same basis as 
unassigned cars are counted against the rated capacity of 
the mines receiving them. 

And it is further ordered, That the question of the 
damages claimed by the complainant in this proceeding 
in respect of the matters and things in said report found to 
be discriminatory be deferred pending further argument in 
the premises. 


[Editorial Note] 


In an added dissenting opinion, not available for com- 
plete publication at the time this issue went to press, 
Commissioner LANE says, in part: 

“IT am in full accord with that part of the Commission's 
report which condemns the existing car distribution rules 
of the Pennsylvania railroad and prescribes the rules 
which shall be observed in the future, but I cannot agree 
that the Pennsylvania Railroad company’s method of rat- 
ing mines for the purposes of car distribution is unobjec- 
tionable. * * * * In view of the injustice of the car distri- 
bution practices of the defendant and other coal-carrying 
railroads there is only one course properly open to the 
carriers at the present time. The ideal basis of for the 
rating of mines is, of course, present day commercial 
capacity. The difficulty lies in attaining the ideal. Physi- 
cal capacity may not be a perfect standard, but at least 
it more nearly approaches the ideal than a rule which rests 
in part upon commercial output during a period when un- 
lawful discrimination was the order of the day. I believe 
that it would not be unfair to compel the carriers from 
this time forth to prorate their available equipment among 
the mines which they serve upon a physical capacity basis 
alone. This would enable all mines to start upon approxi- 
mately even terms and would deny to mines which have 
been unduly favored in the past the right to retain the 
full measure of that unjust advantage. If, after having 
given the physical capacity basis a fair trial for a year, it 
would appear that it does not fairly represent commercial 





















needs, proper amendments could readily be made. Past 
commercial performance would not then be such an in- 
equitable factor as it is to-day.” 

Commissioner CLEMENTS joins in this dissent. 





Reopens Ohio Demurrage Fight 


Columbus, O., August 26.—The Ohio Shippers’ asscci- 
ation has reopened the demurrage fight by filing complaint 
with the state railroad commission alleging that the 48- 
hour free time limit allowed by the railroads is unreason- 
able. The shippers want an allowance of 72 hours where 
cars carry more than 66,000 pounds. 

This is really a continuation of the fight contest begun 
in 1906 when the Ohio commission found that the car serv- 
ice rules then in effect were unreasonable, and prescribed 
a substitute code. The carriers took the question to 
court and won in both Common Pleas and Circuit courts 
in so far as there was an attempt to make the regulations 
apply to interstate traffic. This case is now pending before 
the state Supreme court. 

The complaint in this case attacks the existence of 
two sets of demurrage rules in the state, one fixed by the 
commission and the other by the railroads, and contends 
that both should be superseded by one code drawn up by 
the railroad commission. 





Illinois Express Rates Down 





Announcement was made a few days ago that the state 
railroad and warehouse commission had reached a decision 
in the express rate case pending before it and was to 
order a reduction of about 10 per cent in existing intra- 
state rates. It is proposed to make the new rates effective 
October 1. 

The commission has had the subject before it for 
some time. Arguments were heard in Chicago several 
weeks ago. Back of the fight against present charges are 
several leading commercial organizations of the state, in- 
cluding the Chicago Association of Commerce and the 
Illinois Manufacturers’ association. 

It is freely predicted that the promulgation of the 
new schedule will precipitate a fight between the commis- 
sion and the express companies. It is the contention of 
the companies that the commission is without authority to 
regulate their charges. No denial is made of the right of 
the legislature to confer such a power upon the state board, 
but it is argued that the commission has not as yet been 
specifically clothed with jurisdiction. 

Full details of the new rates will be published in THE 
TRAFFIC WoRLD as soon as the report of the commission 
is made public. 


BECK TO INVESTIGATE SITUATION. 

Baltimore, Md., August 26.—The traffic committee of 
the Merchants’ and Manufacturers’ association of this city 
has directed the traffic manager of the organization, A. E. 
Beck, formerly special agent of The Traffic Service Bureau, 
to make a personal investigation of conditions along the 
eastern shore of Maryland. The association contends that 
the rates between this vicinity and Baltimore are excessive 
and the concessions offered by the railroad and steamship 
companies handling the business have not met with the 
full approval of'the committee. The matter is also before 
the public utilities commission. 
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RATE FIGHT NOW STATE WIDE 


Iowa Railroad Commission Takes Up Battle for 
General Revision of Freight Charges—What 
the Commonwealth Contends for 


—_—— 


“CONTRIBUTED.” 
It is entirely within the bounds of possibility that 
soon after the taking effect of the new amendments io 
the interstate commerce law the Interstate Commerce 





Commission, clothed with new powers and duties, may 
enter upon a freight rate investigation second in impor- 
tance to none it has heretofore undertaken. It will have 


full authority upon its own initiative to thoroughly probe 
the rate conditions prevailing in the territory lying be- 
tween the Mississippi and Missouri rivers. 

Iowa has been somewhat- restive in recent years 
under its interstate rate conditions. A number of com- 
plaints have been made to the Interstate Commerce Com- 
mission ; a result was this expression of opinion by Com- 
missioner Lane. He said, in part: 

“Examination into previous complaints . . . satis- 
fies me that the rate adjustment between the cities in 
the territory between the Mississippi and Missouri rivers 
and the cities of Chicago, St. Louis, Kansas City and 
Omaha and similarly situated points is not fair. And | 
am convinced that there will be no harmony between 
carriers and shippers in Iowa and west thereof until some 
system similar to that prevailing in Official Classifica- 
tion territory is adopted. Now that discriminations be- 
tween individuals is very largely destroyed, the problem 
before the Commission is to investigate and if possible 
destroy discriminations between places.” 

The state of Iowa has now presented to the Inter- 
state Commerce Commission on behalf of its citizens, 
cities and towns a series of complaints relating to inter- 
State rates. These present some very pretty problems, 
and undoubtedly Iowa’s very capable attorney-general 
and staff will present the subjects interestingly and on 
behalf of the state of Iowa, not for a single shipper or 
single city. 

Something more than twenty years ago the Iowa 
board of railroad commissioners prepared a “schedule 
of reasonable maximum rates of charges for the trans- 
portation of freight and cars.” This was soon after the 
interstate commerce law became operative. Possibly, it 
was the first general schedule of maximum rates issued 
after the enactment of the act to regulate interstate com- 
merce. This distance tariff was and is probably not in- 
consistent with the proposition that distance is a rouch 
measure of service, and possibly it may be said that it 
was consistent with the decision of the Interstate Com- 
merce Commission as announced in Daniels vs. C. R.I. & 
P. Ry. Co., 6 I. C. C. Rep., 468: 

“One locality should not have undue preference in 
rates or facilities over another locality. 

“The law requires such equitable relations in rates 
as accord with the situation of shippers and communities, 
not merely such as will enable them to do business or 
put them on even terms with rivals more remote from 
competitive territory.” 

The enforcement of this freight tariff was vigorously 
resisted. The carriers secured a temporary injunction. 
The commissioners then issued a new schedule making 
changes, and, it was claimed, increasing the rates some- 
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what. This started the legal contest anew and the mat- 
ter was fought out at length. Eventually it was disposed 
of by the United States court refusing to grant a perma- 
nent injunction and expressing the opinion: 

“The real question is not what effect upon the earn- 
ings of the complainant a similar reduction in all its 
tariffs would occasion, but what would be the effect if 
the lowa schedule were applied to all its business. The 
answer. to this question seems from the testimony to be 
that the rates would be compensatory.” 

Mr. Justice Brewer refused a preliminary injunction 
and set aside the restraining order and no further at- 
tempt was made to secure an injunction. In the proceed- 
ings in the state court, where the nisi_prius court had 
granted a preliminary injunction and the defendants had 
taken an appeal to the Supreme court of the state, the 
Rock Island company dismissed its appeal and did not 
permit the case to go to a final hearing (C. R. lL. & P. 
Ry. Co. vs. Dey et al., Iowa). 

During the more than twenty years since the close 
of this litigation the intrastate rates have, generally 
speaking, remained unchanged. There have been minor 
changes, some reductions and some increases. The vol- 
ume of business has enormously increased, and probably 
the distance tariff of twenty years ago and to-day is a 
compensatory tariff, as Mr. Justice Brewer declared was 
his conviction. 

Some months subsequent to the enforcing of the 
Iowa intrastate distance tariff of freight rates the rail- 
way companies operating in Iowa put into operation the 
plan of publishing proportional rates applicable to east- 
ern business, which were often materially higher than 
the rates applying on state and on other interstate ship- 
ments locally. 

The practical working of this rate scheme was the 
simultaneous existence of two kinds of rates, a local 
scale and a set or table of proportional rates. 

There are in some instances to-day 21 scales of rates 
applying to and from Rock Island, [ll]. The local scale 
of rates applies on business to or from Rock Island, IIL, 
proper,.from or to certain interior Iowa points proper. 
Then there is a westbound and there is in certain in- 
stances an eastbound and different table, each of ten 
scales of rates, which applies on business destined or 
originating at points in the territory east of the Indiana- 
Illinois state line. (Rock Island is cited as representa- 
tive. The same proportional rates apply at East Bur- 
lington, etc., as apply at Rock Island, etc.) 

This proportional tariff, which has been applied to 
lowa’s traffic for so many years, is perhaps without paral- 
lel anywhere else in the Union. 

For example, John Smith of Rock Island, Ill., could 
ship a box of shoes to the center of the state of Iowa 
for a given figure. John Jones of New York City would 
bear as his shipment’s rate burden a different and higher 
rate for the part of the service from Ro¢k Island to the 
same central Iowa destination. The man at Syracuse, 
the man at Pittsburg, the man at Detroit, the men at 
various other places, would have to pay diverse propor- 
tional rates published as applicable to their business cov- 
ering the part of the through service performed west of 
the east bank of the Mississippi river. There were, 
Speaking generally, ten scales of proportional rates ap- 
plying according to the eastern origin or destination; 
usually no two of the ten scales named the same rates 
throughout, They varied, not because of a difference in 
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the service west of the Mississippi river, but as a con- 
sequence of the shipments being for or from one or an- 
other of the ten eastern zones into which the western 
roads had grouped the cities in the eastern states. 

Why should the proportional rate for the same haul 
between places on the east bank of the Mississippi river 
and places in Iowa on the Iowa railroads so often be so 
materially higher than the local interstate rates from 
the same towns east of the Mississippi river; why should 
these proportional rates be sometimes even more than 
200 per cent of the local rates? 

Why should shipments be charged, for the part of 
the haul performed by the Iowa railroad companies, 
rates which result in the exaction of a “greater compen- 
sation . . . than the aggregate of the intermediate 
rates?” 

Briefly .put, the condition created by this interstate 
proportional tariff, which followed and undoubtedly was 
a consequence of the Iowa commissioners’ intrastate 
tariff, was that interior Iowa had to pay a relatively high 
combination through rate, while Illinois points, including 
the interior of that state, enjoy the advantages of rela- 
tively low joint through rates. In discussing said Illi- 
nois interstate rates, the C. B. & Q. R. R. Co. said in 
1902 to the Illinois Railroad and Warehouse Commission 
(page 31): 

“They benefit the manufacturer by reducing the cost 
of raw material, and greatly extending the territory in 
which his products may be distributed under favorable 
rates; they benefit the merchant and consumer by re- 
ducing the cost of transportation of those articles of 
merchandise which must of necessity be shipped from 
points in the east, and they benefit all individuals inter- 
ested in the production and handling of grain and other 
farm products by admitting the direct competition of 
eastern markets, and placing the producers at every 
point in the state on relatively the same basis.” 

In connection with this statement of the Burlington 
road, notice the following quoted from an Iowa news- 
paper: 

“Naturally about so much trade located near a town 
goes to it, but it takes effort to get the trade farther 
out, and as the circle becomes larger every mile farther 
out contains much more territory than the mile preced- 
ing it. You farmer business men remember how, when 


you went into the fields to cut grain or hay, it was the- 


outside rounds that were the long ones.” 

This newspaper statement was absolutely true. The 
area (square miles) included within what we may call 
the tire of the wheel (the central city being called the 
hub) increases by the square of whatever figure is the 
multiplier of the distance from hub to rim. In increas- 
ing the supplying of,the surrounding territory from a 
radius of 100 miles fivefold so as to reach places 500 
miles distant, the area included enlarges twenty-five fold. 
Here we have an explanation of and a justification for 
the ambition of the cities in reaching out farther and 
farther. No city, either in Iowa or elsewhere, can thrive 
adequately with its radius of shipping limited by unfair 
transportation conditions, 





CALIFORNIA FRUIT SHIPMENTS. 
Los Angeles, Cal., August 26.—There were 32 carloads 


of oranges and 21 carloads of lemons shipped from south-~ 


ern California last Saturday and Sunday. Total for season: 
24,253 carloads of oranges and 4,279 carloads of lemons, 
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THE NEW LAND OF PROMISE 


Colorado and Wyoming, a Rich Eldorado Waiting 
Development—Men, Money and Trans- 
portation Its Need 








BY W. H. OLIN, 


industrial Commissioner, Denver, Laramie & Northwest- 
ern Railroad, formerly Professor Agronomy, Colo- 
rado State Agricultural College. 


I—COLORADO 


It was in the late sixties that the farmer started on 
his way to Colorado. The first farm settlements were 
in northern Colorado. The Union colony, organized at 
Cooper Institute, New York, in December, 1868, was 
chaperoned by N. C. Meeker, an agricultural writer for 





the New York Tribune. Horace Greeley, editor of the 
Tribune, was a warm friend of the colony, giving it 
financial aid and wide publicity through his paper. 

Meeker and his band selected the confluence of the 
Cache La Poudre and Platte rivers as a site for the 
colony. Here they founded the town of Greeley, to-day 
the. most promising town in northern Colorado. The 
union colonists went up the Cache La Poudre.river and, 
taking out. ditches, carried the water to the. uplands, 
irrigating all their homesteads around the growing town 
of .Greeley, 

This marks the beginning of practical upland irri- 
gation to-day. Thus we see these intelligent northern 
Colorado colonists inaugurated the system which will 
redeem the west and bids fair to absolutely eliminate 
the great American desert, which marked, in those days, 
the barrier to all forms of agriculture. 

To give the easterner some idea of what can be 
done with a river in irrigation, permit us to say that 
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the Greeley district farmers established a definite sys. 
tem of ditch irrigation, and, from that one river, irri 
gated 30,000 acres. 
no, under the leadership of such a competent enginee: 
as Dr. Elwood Mead, they established a system of stor. 
age reservoirs so adequate-and complete that they now 
irrigate nearly ten times the land they did from the 
direct flow of the river, and have abundance of wate: 


This, they said, was the limit. But 


for all that area for both early and late crops. Since 
this system has been put in, the farmers of the district 
have grown $50,000,000 worth of crops with the Cache 
La Poudre river water. 

This leaven has grown until to-day nearly one 
lion acres in northern Colorado is “under the ditch.’ 

With the pioneer work completed, the facilities 
modern commerce and industry already in posses 
what of the future? Its growth has but just begun. 


Here is opportunity for the young man to make his 
mark, the capitalist to realize upon his investment and 





































OF THE LARGEST IN THE COUNTRY. 


the farmer to harvest a bumper crop each year, for irl 
gation is crop insurance, since, by it, you can place the 
water when and where you please. 

The Arkansas valley region, from Canyon City 
the Kansas line, the San Juan region and Montezuma 
valley, the Western Slope, the White and Bear River 
valleys, of northwestern Colorado, constitute the rest of 
irrigated Colorado, now numbering nearly 2% million 
acres, with fully twice that area possible of irrigation. 

The eastern section of the state is non-irrigated 
land, but much of it is now growing grain and feed 
crops, and it is becoming dotted with prosperous homes 
of those who seek to farm by the thorough tillage sys 
tem, conserving the moisture. 

Colorado now is the stigar state of the Union, sro 
ing more sugar than even Louisiana. Her sixteen sugar 
beet factories distributed last year eight million dollars 
to the farmers for that one crop. 

Thirteen railroads buy their dining car potatoes {0 
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Colorado. Just one district shipped last year 10,000 
cars of “spuds.” 

The state feeds from 750,000 to one million lambs 
every winter, over half of them being fed in northern 
Colorado. 

The finest celery, surpassing even the far-famed 
Kalamazoo celery, is grown near Celeryvale, Colo. One 
farm will ship over 100 cars of celery from this point 
this year. 

While the farmer’s crop is a good one, yet last year 
Colorado imported, to supply her local cash market, 
more than $32,000,000 worth of food products which can 
and should be grown within the state. Colorado’s great- 
est need is more farmers to plow more land, to grow 
more food, to feed more people. 


li—WYOMING 


Wyoming has long been known as one of the great 
range states, and cattlemen and sheep owners have had 
many a controversy over coveted range territory. Hap- 
ily satisfactory dividing lines are now drawn, so that 
the 5,000,000 sheep, 700,000 cattle and many thousand 
horses have their undisputed range to-day and are grow- 
ing most satisfactory bank accounts from the wealth of 
range grasses which here abound, supplemented, through 
the winter, by a few tons of the most nutritious hay 
which these native grasses make, when properly cured. 

The English government has stated that the finest 
cavalry horses which they can obtain anywhere come 
from Wyoming. These horses have compact, 
bone, good lung capacity and great endurance. 

In passing across the state, one gains the impres- 
sion that, like Kansas and Nebraska, Wyoming is a 
prairie state. Yet, here are found 10,000,000 acres of 
timber, much of which will saw 24 to 40 inch boards. 
The writer, a few weeks ago, inspected one of the best 
barns it has been his privilege to see in a round of a 
dozen live-stock states, and the 150,000 feet of lumber 
used in its construction was all sawn within four miles 
of the ground on which the barn was built. 

The state has one million acres “under the ditch,” 
with water to irrigate more land even than Colorado 
has to irrigate. 


strong 


Now that the government has taken hold of the 
question of reclamation in a most practical way, private 
capital will be supplemented by the millions of govern- 
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ment funds which Congress has set aside for this work, 
and such states as Wyoming, with great agricultural 
possibilities under irrigation, will, in the near future, 
be developed. Fully 8,000,000 acres of good irrigable 
land, from 3,000 to 7,000 feet elevation, can and should 





Photo by McClure, Denver. 
A COLORADO ROUND-UP. 


be irrigated. As the farms multiply and grow, the stock 
ranch, the lumber camp, the mines of coal, iron, asbes- 
tos, copper and other important minerals, the factory 
and the store, will spring into being and flourish side 
by side, each interdependent upon the other, and all 
making tonnage for the railroad. Grain, alfalfa, field 
peas, potatoes and the various root and garden crops 
grow most satisfactorily, for the Wyoming soils are 
quite fertile. The Laramie plains hold the world’s rec- 
ord on yield of oats—137% bushels (by weight) per 
acre. These oats weighed 48% pounds per bushel, and 
the grower has wagered $10,000 that he can grow more 
and better oats per acre or per section on his Wyoming 
ranch than any other section in the oat-growing world. 
This has been a standing wager for more than.a year 
Without takers. 

The following table, compiled by the writer from 
the government crop reports for 1905-1909 inclusive, 
shows the comparative average acre yield in the leading 
grain states of the Mississippi valley region ang the 
two western states of Colorado and Wyoming. It must 
be borne in mind by the reader that there are several 
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million acres of non-irrigated lands in both Colorado and 
Wyoming which are being cropped and which are given 
in the state’s average, cutting down the average yield 
and crop value per acre for the whole. The irrigated 
lands alone in these two states would average consid- 
erably higher than given in this table from government 
reports. It will be seen that, as it stands, these two 
states lead all the others named in both acre yield and 
acre value of crop. The farmer is most deeply inter- 
ested in knowing what the harvest shows in dollars, 
and here we see it given by figures which cannot be 
doubted. 

Average annual crop yields and crop value per acre, 
1905 to 1909 inclusive: 





— Wheat — - 
Acre 
Yield, Acre 
State— Bu. Valué. 
WE, dicts cheb oasdevenss ccbehdn ar oursss ceaeee 13.4 $11.33 
WED ea cecotsdevcdeetécsvsvrncévescisseguue 16.9 14.55 
DG 5k cad vad <0<0 veer ébudin due G ens ts etones 17.1 15.05 
Fig cider Se ceen 6206 csevccetegviteeess aussee 16.8 16.56 
WO tthe ce bites ineécccccedcecteceadewivecceeapase 15.5 12.42 
etirebrddcusus cdincesces<akndccbthnans Caaeue - 13.0 11.10 
i ate ok awe cise eebeuaed wadeonegeenhee 13.4 10.53 
ES «cn hE itary sche os padees ov besecrentegeent 19.1 14.18 
Ea th eee ee we edeeeeckresesseckevadee gente 11.1 8.79 
DEE: i 4 oe Good Mae ehigidowesecstonapdigeeeaucenhed® 27.4 21.43 
WE, gcc cch. oe hob ca he his cccce cucphereereeeues 27.2 22.23 


IlI—SUMMARY 


The Wonderland of America is Yellowstone Park in 
northwest Wyoming. It is now a national park and too 
well known to need description. From the south’ line 
of Colorado to the north line of Wyoming is 552 miles, 
and each state is 350 miles east and west. 

Here is more than 125 million acres of land, not 
six’ per cent of which is developed. Who said there is 
no more land to be obtained, and started some of our 
bést American farmers across into Canada to find homes? 
Why, these two states, larger than all New England, 
together with New York, New Jersey, Delaware, Mary- 
land, West Virginia, South Carolina and all the coal 
areas of Pennsylvania thrown in, have together less 
than one million inhabitants, and there is room for 
more than ten times that many. 

With industrial opportunities of every kind, health- 
ful climate, cheap and fertile lands, the Rocky moun- 
tains, the backbone of the American continent, crossing 
the central portion of each state, their snow-capped 
peaks and unnumbered streams afford irrigation and 
power possibilities comprehended at a glance; with mil- 
lions of acres of timber, with more coal than West Vir- 
ginia and Pennsylvania combined, in veins five to fifty 
feet thick, with vast iron deposits; with lead, zinc, as- 
bestos, sulphur, soda and the precious metals in impor- 
tant and paying leads, with superior brick, tile and 
stoneware, clay, with rare quality, granite, marble, sand- 
stone and limestone for building purposes and the me- 
chanie arts. With all the fluxes necessary to work up 
the metals and minerals for commercial use, with some 
of the nation’s best fruit, grain, potato, sugar beet, al- 
falfa and other meadow fields, with the best quality 
stock ranches of all kinds, stocked with ribbon winning 
animals, can we not say that Colorado and Wyoming 
have a most promising future? A region lacking only 
in more men, more capital and more railroads to de- 


ee it. 

“Phe Denver, Laramie & Northwestern railroad is 
doing what it can to help serve this region and these 
peopl ie. 
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INDICATING TARIFF CHANGES 
BY M. D, SMILEY, 


Secretary, Clinton Manufacturers’ and Shippers’ Associa- 
tion. 


I can see no reason why, in the reissue of a tariff, 
changes in rates could not be indicated, and it certainly 
would be a great convenience if this could be done. 

When a tariff is reissued it is customary to take 
two copies of the tariff to be reissued, tear them apart 
and then insert the leaves in numerical order so as to 
have the complete tariff printed on one side. Then, with 
this as a foundation, corrections are made so as to line 











—Oats———- - Barley—— Potatoes—— ——Hay 
Acre Acre Acre Acre 
Yield, Acre Yield, Acre Yield, Acre Yield, Acre 
Bu. Value. Bu. Value. Bu. Value. Bu. Value 
29.9 $ 9.77 25.2 $11.37 93.2 $39.75 1.7 $1 
36.9 10.14 28.3 15.28 87.6 39.79 1.5 ) 
27.1 9.78 24.9 14.31 81.6 50.19 1.4 ) 
29.8 10.77 28.9 14.87 84.2 57.49 1.3 
28.9 9.28 25.8 11.38 85.8 44.75 1.6 
23.6 8.96 23.6 13.25 82.6 53.63 1.2 
23.2 8.65 18.3 7.89 76.8 59.44 1.4 
25.6 8.09 24.4 9.57 82.0 43.69 1.5 
27.5 10.49 24.1 11.56 75.0 67.98 1.3 
38.2 18.60 36.6 21.77 144.0 82.53 2.6 60 
37.5 17.50 34.4 21.26 161.3 104.61 2.25 6.97 








the tariff up with changes already authorized by supple- 
ments, also whatever additional changes are necessary 
to make the tariff complete. Thus you will see that the 
changes made can easily be detected and notation could 
be made thereof. Of course, some changes are made in 
the printer’s proof after checking with the original copy, 
but these could also be kept track of. 

I think, possibly, the easiest way would be to insert 
on some particular page of the new issue information 
such as follows: 

Pages 1 to 22, inclusive. No change. 

Page 23. Change in class rates. 

Pages 24 to 32. No change. 

Pages 33 to 45. Changes in commodity rates, etc. 

The changes specified would be understood to mean 
any corrections, additions or eliminations from the pre- 
vious tariff as amended. In this respect it would differ 
from the method used by the Western Classification 
My reason for making this suggestion is this: inasmuch 
as the supplements to a tariff show the date changes 
become effective and should be considered as an inte 
gral part of the original tariff, I do not think the super- 
seding issue should show as a change any item, rule or 
rate which has already been made effective by some 
supplement to the preceding issue. 


LOADED CAR MOVEMENT GAINS. 

New York, August 26.—For the month of July the num- 
ber of loaded cars moved by the New York Central lines 
was 1,626,363, an increase of 55,216 over the corresponding 
month of last year. The New York Central proper moved 
489,842 loaded cars, an increase of 12,840 over July, 1909. 
During the last week the returns show a decrease of 4,500 
in stored cars on the New York Central lines. 

VALUE CANNOT BE TOLD. 


“I want to take this occasion to say what has jong 
been in my mind to say, that | consider your magazine one 
of the most valuable publications in the country. | was 
one of your earliest subscribers, and | could not begin to 
tell you how valuable your publication has been to me- 
In fact, it is more than that; it is indispensable.”—Stone- 
Ordean-Wells Co., Duluth, Minn., Wholesale Grocers. 
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CUMMINS REPLIES TO RIPLEY 


Iowa Senator Answers Recent Letter of Santa Fe 
President—Defends Attitude on Railway 
Capitalization Question 








Senator A. B. Cummins of Iowa has addressed the 
following letter to President Ripley of the Santa Fe, in 
reply to the latter’s criticism of the Iowan’s speech at 
Peabody, Kan.—which appeared in THE TRAFFIC WoRLD 
August 13, 1910: 

“Your letter of July 25 reached me some days ago, 
but I have been so occupied since it came that until 
now I have had no opportunity to answer it. 

“You make an alleged quotation from a speech that 
| delivered at Peabody, Kan., on July 23, the basis of 
your criticism. The speech was an extemporaneous one, 
in the sense that I never reduced it to writing, but I 
remember what I said with sufficient distinctness to 
test the accuracy of the extract which you incorporate 
in your letter. It contains some words that I did not 
use, and it omits some that I did use in connection with 
the subject which has interested you. 

“For instance, I did not say that the difference be- 
tween eight billions and seventeen billions was ‘impure 
and adulterated water,’ although I did say that a part 
of it represented nothing but the genius of conscienceless 
promoters, and I did refer to this part of it as ‘impure 
and adulterated water.’ I did not employ the exact 
phrase which is quoted with reference to the attorney- 
general, although I did refer to his trend of thought ac- 
quired in the long practice in behalf of such corpora- 
tions. I did not say ‘this bill provided,for the repeal of 
the anti-trust law under which traffic associations were 
broken up, and allowed all agreements to go into effect 
at once.’ 

“T said in this respect that the bill repealed the 
anti-trust law with regard to traffic agreements among 
railroad companies and permitted such agreements and 
the rates made under them to go into effect without 
the approval of the Interstate Commerce Commission. 

“T am sure that I did not use the word ‘traitor’ with 
reference to Senator Aldrich, although I asserted with 
emphasis my refusal to follow the leadership of a man 
holding his views with regard to the regulation of com- 
mon carriers, and referred to his course as treason to 
the republican platform. 

“I recognize that the corrections I have made are 
not very material to your complaint of the speech, but 
in submitting to you my reply to the material things I 
cannot allow the quotation to go unchallenged. 

“I have no disposition to discuss with you the 
merits of the opinions held by Senator Aldrich or Attor- 
ney-General Wickersham. They have their views and 
the country knows what they are. If the people believe 
that these views are sound the men will be sustained, 
but if the people believe that these views are unsound 
they will be rejected. I have no feeling against the men 
and attack only their conduct of public affairs. 

“Referring to the railway bill as introduced in the 
last session of Congress you say: ‘There was in the bill 
only one thing that could by any possibility be consid- 
ered as favorable to the railways—namely, the right to 
Make legal agreements as to rates—a proposition recom- 
mended by Roosevelt, by the Interstate Commerce Com- 
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mission, and inserted, I believe, in your party platform; 
a right, also, which all unprejudiced students of railway 
economics realize as being a necessity. This—the only 
desirable feature of the administration bill—was elimi- 
nated by you and your friends.’ 

“It is true that the provision upon this subject in 
the administration bill was eliminated through the argu- 
ment and influence of those senators whom you are 
pleased to designate as ‘you and your friends,’ but this 
is the only truth in the extract I have just quoted from 
your letter. It is not true that this was the only thing 
in the bill that could be construed as favorable to the 
railroads. It is not true that the proposition contained 
in the bill was ever recommended by either Roosevelt 
or the Interstate Commerce Commission. It is not true 
that it was in our party platform. It is not true that 
all unprejudiced students of railway economics regard 
the proposition originally found in the bill as a necessity. 

“Roosevelt and the Interstate Commerce Commission 
said in a variety of forms that they believed that rail- 
way companies should be permitted to enter into traffic 
agreements respecting rates, but they always made ‘it 
absolutely clear that neither the agreements nor the 
rates made under them should become effective until 
approved by the Commission. Our platform so declares. 
The bill as introduced in the Senate permitted railway 
companies to make traffic agreements specifying rates 
and charges, and authorized both agreements and rates 
to become effective without the approval of the Com- 
mission. If you know what happened in the Senate, 
you know that I offered an amendment to the section 
providing that neither the agreements nor the rates pro- 
posed under them should become effective until ap- 
proved by the Commission. This amendment was in 
exact accord with the recommendations of Roosevelt, 
the Commission and our platform; but it at once en- 
countered the opposition of the administration, of every 
reactionary in the Senate and of the railway companies. 
You know further, if you are as well informed as I 
think you are, that the fight which followed was one of 
the most striking controversies of the entire debate. 
Mr. Aldrich and his followers, acting, I assume, in ac- 
cord with the administration, preferred to strike out the 
entire section rather than to allow my amendment to 
prevail. I preferred to see the section stricken out 
rather than to permit traffic agreements specifying rates 
and charges to go into effect without the supervision 
and approval of the Commission. I look upon the sec- 
tion, as originally drawn, as a mere trick. Happily, it 
was so manifest that it was not difficult to expose it. 
If you are in favor of the views held by Roosevelt and 
the Commission, and adopted by our platform, you owe 
it to the public to frankly say so, and thus lay the foun- 
dation for better regulation in the future. 

“You criticize my statement that ‘the railroads of 
the country are capitalized for $17,000,000,000.. You do 
not question the substantial accuracy of the statement, 
but believe, apparently, that I ought to have deducted 
the duplicated capitalization held by the railway com- 
panies themselves, amounting, as you estimate it, to 
$3,500,000,000. At various times I have given some at- 
tention both in study and in speech to this phase of 
the railway problem, and while undoubtedly there is 
some duplication, I have never been convinced that the 
computation made by the Commission was well founded. 
I do not intend in this reply to enter upon the details 










of the question, for it would serve no useful purpose. 
The point of that part of my speech to which you except 
was that the capitalization of corporations, and espe- 
cially of public utility corporations, should be the actual 
independent investment, and that this rule, of which I 


have always been a disciple and advocate, but which 
you vigorously reject, has been grossly violated by 
nearly all the railway companies of the country. In 


making the point I stated that the independent capital 
invested in the railway systems of the United States did 
not exceed $8,000,000,000, and the conclusion I sought 
to reach was that the capitalization—that is, the aggre- 
gate stocks and bonds—should not have exceeded that 
amount, augmented, of course, by a fair discount. 

“Let us first consider the statement itself. I quote 
from your letter what you say about it. ‘I do not think 
it would be possible to ascertain at this time just how 
much “original investment” has gone into our railroads. 
Millions on millions have been lost sight of; millions 
wiped out by foreclosure. Yet I am willing to venture 
my opinion against yours that this “original investment” 
far exceeds the $8,000,000,000 you allow, but even if we 
admit this distorted view the earnings were 
10 per cent on this $8,000,000,000.’ 

“T agree with you that the actuai investment, ex- 
clusive of earnings, has never been accurately ascer- 
tained, for the very simple reason that the books of the 
railway companies are the only sources of definite in- 
formation, and they have never been open to an inter- 
ested and curious public. The company of which you 
are the president having in its possession, as I suppose, 
the books of preceding companies, could very easily dis- 
cover, and publish, the exact sum of independent capital 
which has been put into the property, but it never has 
and ‘I venture to predict that it never will make those 
books the subject of public investigation. 

“It is true that many years ago the holders of mil- 
lions of dollars of stocks and bonds lost their money 
through foreclosure, but the stocks rarely, if ever, rep- 
resented any consideration paid to the issuing company, 
and a very considerable portion of the bonds were not 
paid for to the corporation putting them out, and in 
nearly every case not the entire capitalization 
‘wiped out by foreclosure’ reappeared in a reorganiza- 
tion, but ordinarily with large additions as the evidence 
of having gone through bankruptcy. 

“The amount of independent capital paid to issuing 
companies for stock is a negligible quantity, and is far 
exceeded by the amount of bonds that have been issued 
without consideration. Therefore, if we knew nothing 
more about the subject than the proportion of stocks 
and bonds in railway capitalization, we could safely 
assume that not more than $8,000,000,000 of outside 
money had been invested in our railway systems. It 
will be understood all the time that my statement ex- 
cluded the investment made by the railway companies 
themselves from their own earnings. I will deal with 
that phase of the matter later. 

“The accuracy of my statements can be tested in 
another way. If you will take the $8,000,000,000 which 
I estimated as the independent capital, and add to it 
the investment which it is known has been made from 
earnings, you must agree with me that the aggregate is 
more than any statistician has ever claimed as the 
actual cost of railway properties. The Commission has 


less than 


only 


again and again pointed out the disposition of railway 
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companies to charge vast sums for maintenance and 
operation which ought to have been charged to capital, 
Another illustration will furnish some light to 
who understand railway construction. The estimate | 
gave allows an average of more than $34,000 per mile 
of single track throughout the whole country. I do not 
believe there is a student of this subject anywhere who 
will not agree that $34,000 per mile exceeds the outside 
capital put into our railways. 

“For seven years I sat upon the executive council 
of the state of Iowa, and heard the evidence of the rail- 
way men themselves concerning this matter, and my 
opinions have been formed, to some extent, by the ear- 
nest and reiterated assertions of your own people. There 
fore, I see no reason to retract or modify my estimate 
of independent capital that has gone into our railway 
systems, nor do I believe that you seriously 
the substantial truth of my statements. 


those 


question 


“I now reach your real grievance, and in order to 
make it clear I quote again from your letter: 
“*We know (and you know, because you have ad- 


mitted it) that the existing capital probably 
cost of production. Your idea, therefore, 
seems to be that the railroads alone of all the industries 
of the country are not to be permitted to share in the 
country’s prosperity and growth, though they have been 
the chief means of creating it; that those who risked 
their money in railroad securities in the early days 
are entitled to no profit beyond simple interest; that 
although the Kansas farmer has seen his land advance 
in value 400 or 500 per cent, due to the building of 
the railroad, he should contribute to its support noth- 
ing more than interest on the “original investment’- 
regardless of the risk the investor took and of the years 
when his return was nothing. Permit me to ask how 
you reconcile this position with the statement that you 
are “not opposed to railroads?”’ 

“There remain but two other theories upon 
to solve the problem. First, to take as a basis the cost 
of reproduction. This is apparently your thought, but 
let us examine it a moment. In adjusting rates upon 
such a basis, the government introduces the principle 
of competition, but you must concede that it is almost 
unthinkable that the community power of fixing prices 
could be employed to accomplish the result that ought 
to be, and I hope always will be, accomplished in pri 
vate business. When the government steps in to fix 
rates it practically destroys competition as to rates, al 
though not as to conditions of service. Therefore it 
seems to me that we must find some other basis, and 
there is but one, viz., the capital invested. I am quite 
aware that no rule can be mathematically and inex 
orably applied, but ‘the investment must be the general 
guide. Moreover, the theory of the cost of reproductiol 
is fatally weak in this, that, if it were less than the 
investment, as it well might be, and as it is in many 
public utilities, rates based upon it would confiscate 4 
part of the investment, a result not only unjust bul 
unlawful. 

“I must not be understood as claiming that earnings 
put into railway property should not in any case be 
considered in fixing rates. My contention is that they 
should not be represented by additional stocks and 
bonds; and if they are earnings which remain after the 
payment of interest on bonds and fair dividends upol 
stock, they should not be considered as added capital, 
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for no matter whether the rates under which such earn- 
ings are accumulated be technically lawful or unlawful, 
the people should not be compelled, first, to pay un- 
reasonable rates, and then be forever charged with the 
burden of supplying a reward for the capital made up of 
such unjust exactions. 

“This letter is already so voluminous that I will not 
at the present enter upon the verification of my state- 
ment that during one decade $3,500,000,000 were added 
to railway capitalization in excess of any investment 
in railway properties. I will a little later give you my 
proof upon that subject. I assure you, however, that 
the proof is abundant and conclusive, and the only error 
in my statement is that in my desire to be conservative 
I] put the amount about $500,000,000 less than it actu- 
ally is. 

“The real trouble with railway owners and railway 
managers is that, instead of loyally and finally accepting 
the supervising and regulating power of the govern- 
ment, and helping to make the exercise fair and effect- 
ive, they resist every proposal to enlarge public authority 
and resent every attempt to interfere with their man- 
agement. The outcome is constant irritation and in- 
creasing turmoil. The sooner you and your associates 
recognize, not formally, but honestly and sincerely, that 
you are not masters of the situation, the sooner we will 
reach the desired end, viz., even-handed justice to both 
the people and the railways.” 


Prepare for Big Rate Fight 





Shippers and carriers spent a busy week getting ready 
for the hearing before Special Examiner Brown next Mon- 
day, when the first real investigation into the advarices 
proposed by the railroads will be taken up at Chicago. As 
announced before, the scope of this inquiry is limited to 
increases in Western Trunk Line, Trans-Missouri and IIli- 
nois Freight Committee territories. It is further under- 
stood that both parties to the case will be prepared to be- 
gin the presentation of their evidence at the time sched- 
uled instead of asking, as in the eastern case, that the hear- 
ing be postponed. 

Secretary Williamson of the Chicago Conference Com- 
mittee and Francis B. James, one of the attorneys se- 
lected to represent the industrial interests in the forth- 
coming contest, have been in Washington for several days 
delving into records there, and the shippers have also had 
a corps of accountants going over the figures filed by the 
railroads with the Commission. Advances by changes in 
classification ratings have likewise been checked up and 
it is the contention in some quarters that these have been 
of sufficient importance and number to nullify any further 
proceedings upon the part of the transportation companies 
looking toward a general increase in rates. 


CANNOT DO WITHOUT IT, 


“In the issues of the Bulletin during the past six weeks’ 
time, we note various comments as to its value. Permit us 
to say that in the Bulletin we find the best and most au- 
thentic information concerning traffic questions of the day. 
lt is the only publication we have found that enables us to 
keep an accurate check on the tariffs filed, covering !um- 
ber and forest products. Permit us to add further that 
we cannot do without it and are with you till the last’ 
issue.”"—Holley-Matthews Mfg. Co., Sikeston, Mo. Egg 
Cases, Box Shooks and Lumber. 
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SURPLUS FAST DIMINISHING 


Latest Car Supply Report Shows Another Big Drop in 
Idle Available Equipment—Shortage 
on the Increase 








The apparently inevitable annual car shortage seems 
to be close at hand. 

The latest fortnightly report of our surpluses and 
shortages issued by the committee on relations between 
railroads of the American Railway association show: a 
drop in the two weeks covered by that bulletin of over 25 
per cent in the total idle available equipment. The report 
next preceding showed a similar decrease in the surplus 
car supply and carried with it a pointed warning to shippers 
and carriers alike to co-operate in every way possible to 
move all shipments that can be handled before the eur- 
plus is wiped out. 

Coupled with this fall in the surplus comes an increase 
of over 80 per cent in the shortages reported, with the 
added information that the increased shortages are not 
localized, but are quite general throughout the various 
classes of equipment. Taking group figures, four out of ten 
show a decreased total shortage: these are Groups 1, new 
England lines; 6, Iowa, Illinois, Wisconsin, Minnesota and 
the Dakotas; 8, Kansas, Colorado, Missouri, Arkansas ond 
Oklahoma, and 9, Texas, Louisiana and New Mexico. 

In making public the present bulletin, No. 77-A, Arthur 
Hale, chairman of the committee, says: 

“There has been a further decrease in the surplus of 
26,804 cars, being 25.4 per cent of the total surplus re- 
ported in our last bulletin. 

“Of this decrease, 13,756 cars are box, the decrease 
amounting to 33.5 per cent of the last surplus reported 
for this class. Coal cars decreased 6,323, or 21.7 per cent. 

“The Jargest decrease is in Group 3 (Central), where 
the surplus was reduced from 25,256 to 16,602. In this 
group the surplus box decreased from 15,278 to 7,764. 

“There is quite a general development of slight 
shortages of all classes, the total having increased from 
2,783 to 5,081. In Group 4 (North Atlantic) there is a 
scarcity of coal cars, the shortage of this class in that 
territory totaling 1,000 cars.” 

A summary of the total surpluses and shortages from 
April 28, 1909, to August 27, 1910, follows: 


SURPLUSES. 
Coal, 
Gondola 
No. of and Other 
Date. Roads. Box. Flat. Hopper. Kinds. Total. 
Sept. 17, 1910..... 154 27,284 2,936 22,770 25,770 78,760 
Ame. 8. 1988. .6<ss 155 41,040 3,789 -29,093 31,642 105,564 
July 20, 1910...... 152 58.867 3,433 37,219 35,075 134,594 
June 22, 1910..... 158 659,611 3,237 28,762 34,034 125,644 
May 25, 1910..... 154 48,326 3,284 29,888 33,892 115,390 
April 27, 1910..... 153 29,366 4,753 44,291 23,575 102,085 
March 30, 1910.... 150 15,834 6,116 7,400 16,322 46,672 
Feb. 16, 1910..... 148 14,990 6,447 8,660 15,416 45,513 
Jan. 19, 1910. ...-. 151 22,842 8,417 7,819 12,758 51,836 
Dec. 22, 1909....<; 177 24,284 7,595 7,213 19,262 68,354 
Nov. 24, 1909..... 163 17,538 4,091 5,628 12,271 39,528 
Out: St. GARR a. t's 174 13,029 3,090 5,287 9,490 30,896 
cS SS See 174 22,330 3,821 11,239 15,998 53,388 
Aug. 18, 1909..... 169 182,505 5,953 42.158 28,808 159,424 
July 21, 1909...... 165 116,221 9,971 78,675 38,487 243,354 
June 23, 1909..... 166 121,441 12,099 89,292 40,112 262,944 
May 26, 1909..... 158 118,077 14,940 97,006 43,687 273,710 
April 28, 1909..... 161 107,665 16,487 110,538 47,638 282,328 
SHORTAGES. 
Coal, 
Gondola 
No. of and Other 
Date. Roads. Box. Flat. Hopper. Kinds. Total. 
Gaot. 37, WOO... uics 154 2,169 933 1,514 465 5,081 
Aug. 3, 1910...... 155 1,451 720 141 471 2,783 
July 20, 1910...... 152 503 710 16 264 1,293 
June 22, 1910..... 158 523 862 934 410 2,729 
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May 25, 1910...... 154 1,416 1,236 1,837 240 4,729 
April 27, 1910..... 153 1,778 1,587 1,544 857 5,766 
March 30, 1910.... 150 8,810 1,604 6,649 2,723 19,786 
Feb. 16, 1910..... 148 15,448 1,243 10,871 3,642 31,204 
Jan. 19, 1910...... 151 10,078 590 =11,128 3,196 24,992 
Dec. 22, 1909..... 177 =10,947 1,021 8,562 3,524 24,054 
Nov. 24, 1909..... 163 12,230 891 9,542 4,833 27,496 
Ost, 37, 2909...... 1 23,138 1,412 8,743 3,343 36,636 
Sept. 29, 1909..... 174 8,184 65 4,392 1,351 14,582 
Aug. 18, 1909..... 169 556 277 1,076 100 2,009 
July 21, 1909...... 65 106 169 33 339 
June 23, 1909..... 166 211 190 193 233 827 
May 26, 1909...... 158 83 99 1,011 47 1,240 
April 28, 1909..... 161 144 106 74 173 497 


Tap Lines Fight Cancelations 


St. Louis, Mo., August 26.—Tap line owners met in this 
city Wednesday to consider ways and means of combatting 
the action of the southwestern trunk lines in cutting off 
their divisions of through rates. 

The meeting was held under the auspices of the Amer- 
ican Lumberman, and W. T. Christine, editor, was one of 
the principal speakers. Luther M. Walter of Chicago, for- 
merly attorney for the Interstate Commerce Commission 
and still representing it in many important cases which 
have as yet not reached final adjudication, also addressed 
the lumber road delegates and advised them to appeal to 
the Commission for relief. 

The roads have organized themselves into an associa- 
tion known as the Southwestern Short Line association, 
and William N. Barron, vice-president of the Butler County 
railroad, was made chairman. An appeal has been made to 
the Commission to suspend the tariffs canceling the joint 
roads with the roads under the ban, but in this cancela- 
tion the trunk lines rely on the decision of the Commission 
in the Star Grain and Lumber case, published in THE 
Trarric BuLLETIN for December 25, 1909, as their justifi- 
cation for the action taken. 

In addition to the appeal to the Commissoin, court 
action has already been commenced in at least two in- 
stances. The Malvern & Freeo Valley line has filed suit 
in the United States Circuit court at Little Rock asking 
that the Rock Island be enjoined from canceling its divi- 
sions with the former road on the ground that such action 
would be in violation of the contract rights of the short 
line. Application for an injunction against the railroads 
has also been made in the federal court in Alabama. 

A meeting will be held to-day at Little Rock by the 
Arkansas state railroad commission to consider the tap 
line question in that state. It is reported that the com- 
mission will render all possible assistance in having those 
lines which it believes to be bona fide common carriers 
reinstated in the good graces of the national tribunal and 
the trunk roads and restored to the enjoyment of divisions 
of through rates. That there are many of the roads cut off 
that come under this heading is a belief generally ex- 
pressed, not only by lumber, but by railroad men. 





WOULD CONSTRUCT ROCHESTER BELT LINE. 


Albany, N. Y., August 26—The public service com 
mission, second district, has received a petition from the 
Rochester Belt Line Railroad company for a certificate 
of convenience and necessity and for permission to con- 
struct its road, 15 miles in length, operated both by 
steam and electricity, and to be mainly a freight belt 
line connecting all railroads at Rochester; for permis- 
sion to exercise franchises and for a determination as 
to the manner of crossing the streets, avenues and high- 
ways proposed to be crossed by it. 
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EXPRESS RATES AGAIN CUT 





‘Montana Commission Orders Heavy Reductions in 


Intrastate Charges; Allows Some Ad- 
vances on Rehearing 





Montana has definitely joined the lower express rate 
campaign. 

As mentioned in previous issues of THE TraArric 
WORLD, the state railroad commission undertook a gen- 
eral investigation into transportation charges of express 
carriers in that state and as a result issued orders mak- 
ing reductions approximating 25 per cent. The first 
order was promulgated the last of May. Following this 
the Great Northern and Northern Pacific Express com- 
panies applied for a rehearing and, by an order this 
month, some slight advances over the rates fixed by 
the commission in the first order was allowed in the 
merchandise rates. 

“The rates charged for the transportation of matter 
by express within the state of Montana,” declared the 
commission, in making public its first report on the sub- 
ject, Order No. 36, “are unreasonably high, and are not 
warranted by operating, physical or other conditions, 
and said rates are discriminatory against the state of 
Montana as compared with the rates in effect in other 
states and on interstate traffic.” 


History of the Case. 


The commission’s complaint, instituted on its own 
motion, against the Adams, Great Northern, Northern, 
Wells-Fargo and Pacific express companies and the Bur- 
lington, Puget Sound and Montana railroads, was served 
on the defendants last November, and a public hearing 
held at Helena, January 26-28, of this year. ll the 
defendants were represented by counsel except the Pa- 


eific Express company. The railroads were made parties 
defendant because of the fact that they were engaged 
in the carriage of milk and cream in passenger trains 


and these rates were also involved. 

“In a general way,” states the original report in 
this case, “it may be said that express rates are divided 
into three classes. First, the merchandise rates, which 
represent two and one-half times the first-class general 
distance tariff of the railroad companies; second, the 
general specials, including fruit and vegetables; third, 
commodity rates, which are usually arbitrarily fixed be 
tween certain points; second and third being graduated 
respectively lower than the rates established on mer- 
chandise. 

“In the case of Kindel vs. Adams Express company 
et al, 13 Interstate Commerce Commission, 475, the 
I, C. C. laid down the following principles which would 
appear to be applicable in this proceeding: 


A. Within certain limits express rates and freight rates 
compete, and to that extent express rates should be estab- 
lished with reference to freight rates. 

B. The main object of an express service is expedition, 
and express rates should not be so low as to attract business 
which might properly go by freight and thereby congest «nd 
interfere with the service by express. 

C. In determining whether the present charges of the ‘e- 
fendants are reasonable, inquiry must be made into the char- 
acter of the business, the amount of capital required for 'ts 
conduct, the hazard involved, and especially the profits which 
those companies are now making under tho rates attacked. 

1. A comparison of express rates in one locality with (hose 
in another is of much greater value than a simi'ar comparison 
between freight rates, since the character of the business 4nd 
the conditions are more nearly the same. 


“A and B may be considered in unity. Freight in 
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less thaifcarloads is classified, practically, into four 
classes, @ffd the following table compares the present 
freight rates, under the general distance tariff, with the 
merchandise and also with the ‘general special’ rates of 
the express companies. It is true that the Northern 
and the Wells-Fargo have in effect a special tariff nam- 
ing rates on fruit and vegetables, butter, eggs, cheese, 
dressed poultry and meat, lower than the ‘general spe- 
cial’ rates named below, but, for the purpose of this 
report, we have quoted only the merchandise and the 
‘reneral specials,’ which in a general way represent the 
express rate situation in the state: 


RATES IN CENTS PER 100 POUNDS. 


By Freight By Express 











Governed by Western Classification Mer- General 
Distance 1st 2d 3d 4th Average chandise Special 

25 25 21 18 15 20 60 50 
50 40 34 28 24 33 100 80 
75 50 43 35 30 40 125 100 

0 60 51 42 36 47 150 120 
125 70 60 49 42 55 175 140 
150 80 68 56 48 3 200 150 
175 90 77 63 54 71 225 175 
200 100 85 70 60 79 250 190 
225 110 94 77 66 87 275 210 
250 120 102 84 72 95 300 225 
275 130 111 91 78 103 325 250 
300 140 119 98 84 110 350 250 
325 145 123 102 87 114 350 250 
350 150 128 105 90 118 375 275 
375 155 132 109 93 122 400 290 
400 160 136 112 96 126 400 290 
450 170 145 119 102 134 425 300 
500 180 153 126 108 142 450 300 
550 194 162 133 114 150 475 325 
600 200 170 140 120 158 500 340 
650 210 179 147 126 166 525 350 
700 220 187 154 132 173 550 350 
Total 2,795 2,380 ©1,958 1,677 2,205 6,985 5,010 


“From these comparisons it will be noted: First, 
merchandise rates are equal to 2.5 times first-class 
freight rates, 2.945 times second-class freight rates, 3.567 
times third-class freight rates, 4.165 times fourth-class 
freight rates. Second, general special rates are equal to 
1.792 times first-class freight rates, 2.113 times second- 
class freight rates, 2.558 times third-class freight rates, 
2.987 times fourth-class freight rates. 

“It must be acknowledged that of the total freight 
traffic in less than carload lots, only a small percentage 
moves under the first-class rate, third and fourth class 
predominating. As a matter of fact, investigations held 
by the commission have elicited testimony to show 
that not more than ten per cent of the freight business 
in Montana moves under the general distance tariff; the 
great bulk of the traffic being handled under distributing 
or special commodity rates, much lower than the said 
general distance tariff figures as shown in the preceding 
table. -Thus it would appear that, while the rates 
charged for express service should be relatively higher 
than those which would be reasonable by freight on the 
same shipments, the present schedules in Montana could 
be considerably reduced without any probability of such 
reduction operating to attract any great volume of busi- 
ness to the express service, such as would overtax their 
facilities, 

“As to the amount of money actually invested, capi- 
talization, dividends declared and other details of finance, 
the answers of the defendants show that the stock of 
the Northern Express company is all owned by the par- 
ent company (the Northern Pacific Railway company), 
while all the stock of the Great Northern Express com- 
Dany is held in trust for the stockholders of the Great 
Northern Railway company, the amount of such capital 
stock being an arbitrary figure which, in the main, pur- 
ports to represent the value of its contract with the 
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railway company for express privileges. This fact being 
admitted, it makes but little difference whether the divi- 
dends declared are 8 per cent on $5,000,000, as shown 
by statement of the Northern, or 50 per cent on $1,000,- 
000, as testified by the Great Northern Express com- 
pany, as these dividends are paid from net earnings, 
after having paid to the railway company 40 to 55 per 
cent of all gross earnings as compensation for the fur- 
nishing of cars and cost of hauling same over their 
respective lines of railroad. 

“It therefore follows that the actual net earnings 

from express business to the stockholders of the North- 
ern Pacific and Great Northern Railway companies (by 
reason of their having incorporated the express service 
as a subsidiary corporation) is not alone represented 
by dividends declared on the capital stock of the ex- 
press company, but is still further augmented by the 
amount that the 40 to 55 per cent of the gross earnings, 
as referred to above, exceeds the actual cost of service 
rendered by the railway company to the express ‘depart- 
ment.’ , 
“The Wells, Fargo & Co. Express is capitalized 
for $24,000,000, which includes its banking and real és- 
tate business as well as express. Representative of that 
company was unable to say who the ten largest stock- 
holders were, but testified that the railroad companies 
over whose lines his company operated did not own or 
control any of the capital stock. ‘ 

“In answer to question, “What dividend did you pay 
on your common or other stock for the year ending 
June 30, 1909? reply is made, “Ten per cent on eight 
million dollars,’ and in reply to question, ‘What were 
your net earnings (surplus) for same period?’ it is 
stated, ‘The net earnings or surplus for the same period 
from express was $3,262,478.88,’ this latter figure repre- 
senting about 48 per cent of the eight million dollars 
capital stock. 

“The Wells-Fargo company entered the express serv- 
ice in this state May 1, 1909, operating over the line of 
the Chicago, Milwaukee & Puget Sound railway, which 
has been in operation in Montana less than two years, 
hence no great amount of business can be anticipated 
for a time, It cannot, therefore, be determined upon 
the volume of the present traffic what the rates for ex- 
press service shall be, and the commission finds no rea- 
sons in the investigation for making a rate or schedule 
of rates for that company different in any particular 
from that prescribed for the Northern and Great North- 
ern within the state.” 

A comparison of the merchandise and general spe- 
cial rates in Montana, North Dakota and Minnesota was 
made, and the commission summarized this by saying 
that if the Montana merchandise rates were taken as a 
standard, 100 per cent, North Dakota rates would be 65.1 
and Minnesota 43.7 per cent of these rates. 

“It has been shown in this report,” continues the 
commission, “that the rates now in effect in this state 
for the transportation of merchandise by express are 
more than three times, and the general special rates 
more than two and a quarter times the average of the 
four classes under the general distance freight tariff. 
It has been shown that the merchandise rates in Mon- 
tana are excessive as compared with North Dakota, and 
exacting in comparison with Minnesota. It has not been 
shown that the operating conditions in Montana are ma- 
terially different from those in other states; it has not 


been shown that the risk is greater; it has not been 
shown that the express earnings would be unjustly im- 
paired by a reasonable reduction in the existing rates 
or charges. 

“The commission is convinced that the present rates 
in effect in the states of Washington and Minnesota for 
the transportation of the products of truck, fruit and 
dairy farms have been one of the main factors in the 
growth of these industries to their present large propor- 
tions, and we are firmly of the belief that the establish- 
ing of a more reasonable schedule for the distribution 
of these commodities from Montana producers to Mon- 
tana consumers will result in a rapid development of 
these industries in numerous sections of the state. 

“Since the date of hearing on this complaint, the 
Montana railroad has been absorbed by the Chicago, 
Milwaukee & Puget Sound Railway company, and the 
former is now obsolete. 

“On April 1, 1910, the American Express company 
succeeded the Pacific Express company operating over 
the line of the Oregon Short Line railroad in Montana, 
hence the American company, not having had an oppor- 
tunity to be heard, is not made a party to this order, 
but the commission recommends that that company adopt 
the schedules herein promulgated, thereby obviating the 
necessity of calling another hearing to afford the Ameri- 
can company an opportunity to show cause why its 
rates should not be made to conform with those of other 
companies operating in the state. 

“The question of rates for the movement of milk 
and cream has not been determined, and the Commission 
reserves the right to make a supplementary order at a 
later date if necessary to cover that feature of the in- 
vestigation.” 

. An order was thereupon issued directing the Great 
Northern, Northern, Adams and Wells-Fargo express 
companies to establish the following maximum rates as 
a distance tariff, subject to all rules and conditions of 
the current Official Express Classification 


and supple- 
ments thereto: 


RATES SHOWN IN CENTS PER 100 POUNDS. 


Fruit, Vegeta- 

bles, Sutter, 

Cheese, Eggs, 

Dressed Poul- 

try and Fresh 

For Distance Merchandise General Special Meat 

25 40 . 40 40 
35 50 40 40 
45 60 50 50 
65 75 66 55 
85 90 75 65 
100 100 80 70 
115 110 85 75 
135 125 100 85 
155 140 110 90 
170 150 120 100 
185 160 125 105 
215 175 140 115 
250 200 150 130 
285 225 175 145 
350 250 190 160 
420 275 210 175 
490 360 225 190 
560 325 250 200 
630 350 250 215 
700 375 275 230 
770 400 290 245 
800 425 300 250 


Where exact distance is not given, use rate for next greater 
distance shown in schedule. 


Provision was also made that any special or com- 
modity rates in effect which were lower than those 
named in the foregoing should still be continued. 


Order on Rehearing. 
Application being made for rehearing, the commis- 
sion modified its order with respect to merchandise rates 
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by authorizing the following charges to supersede those 
stated in the original order: 


MERCHANDISE RATES IN CENTS PER 100 POUNDS 


Distance Rate Distance Rate 
| A ice es sdk whe eb oe 40 a a eee 200 
Ss Ns chin vice be cadeses 50 i i Scechwevesces ten. 228 
Se Mss Fi SPeSaied - Keck's 60 we” Tare eee 250 
OP Tins accel ben wan ees 75 Rs 6 an ena wea oS <6 0 275 
ee A pene a 90 gf SRE re eee . B06 
RS Pe ee 100 Se Ms corebivtbtese. +. S82 

SPR ppt enepeaee 110 ING 6-6 SSreve +s Wed 60 350 

Ee eee eee 125 Sy RGR cRdasecee { 375 

IS a aside nt ae tah ane 4 140 EERIE TEE $04 

Be Md oc Sek bees ect eese 150 te SS 425 

Cf Se ee 160 Pe AEs 0 ed adksaeeiceses. 450 
BOE. Das oe eabescaes cas 175 


Where exact distance is not given use rate for next greate: 
distance shown in schedule. 


In making this order, No. 38, it was provided that 
these rates should also be governed by the current Offi- 
cial Express Classification, except as to their relative 
bearing to rates on general specials, fruit, vegetables, 
ete., as fixed in the previous order in the case. 

The secretary of the commission was also directed 
in both cases to serve a copy of the order on the Ameri- 


can Express company for the latter’s 
concurrence. 


Craffic World Changes 


James Donahue has been appointed traveling freight 
agent of the St. Louis & San Francisco railroad, with 
headquarters at Oklahoma City, Okla, 

Stanley R. Herr has been appointed traveling freight 
solicitor in. connection with the Denver, Colo., agency 
of the Star Union line, vice S. J. Alexander, promoted; 
Walter M. Walker succeeds Mr. Herr to a similar post 
at St. Paul, Minn. 


F. D. Palmer has been appointed traveling freight 
agent of the Clover Leaf-Alton system, with headquarters 
at Kansas City, Mo., vice George J. Kensinger, resigned 
to accept service elsewhere. 

H. C. Burnett, general] freight agent of the Lehigh Val- 
ley. railroad, has been promoted to assistant freight traffic 
manager. F. J. Woulfe becomes general freight agent, with 
headquarters at New York, N. Y., and C. E. Crane suc: 
ceeds Mr. Woulfe as general freight agent, with head 
quarters at New York City. 

Charles D. Simonson has been appointed special agent 
of the freight department of the Rock Island lines, with 
headquarters at New York City. 


information and 


WANTS REDUCTION IN LIMESTONE RATES. 

Superior, Wis., August 26.—The traffic bureau of tle 
Commercial club has entered into negotiations with the 
various railroads in an endeavor to obtan a reduction i 
the rates on limestone. This commodity is used extel- 
sively by the farmers in the territory in preparing the soil 
for planting leguminous crops. 





WANT SPECIAL LEGISLATURE SESSION. 

Boston, Mass., August 26.—The Boston milk producels 
have appealed to Governor Draper to call a special session 
of the legislature to reconsider the action in fixing 4 flat 
rate, any quantity, on milk. As a result of this law, 
were fixed higher than the old carload and lower than 
the single can rates formerly in effect. The change in ' 
terstate rates resulting therefrom is now before the Inte™ 
state Commerce Commission. 


rates 
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LEGAL DEPARCDENT 


In this department we shall answer simple questions re- 
lating to the law of interstate transportation of freight. It is 
available both to those who are members of the Traffic Service 
Bureau and those who are not. Readers are particularly in- 
vited to write for advice on specific subjects covering the Act 
to Regulate Commerce and the decisions of the courts and the 
Interstate Commerce Commission thereunder. 

Address Legal Department, The ‘Traftic Service Bureau, 
Washington, D. C. 








i!linois.—“Four cars of lumber were shipped from point 
in Mississippi consigned to ‘Rock Island Lines, Birming- 
ham, Ala., to be forwarded to Chicago, Rock Island & Pa- 
cific Ry., care of Supt. of Telegraph, ————, Neb.’ The 
shipper assumed that the S. L. & S. F. and C. R. LIL. & P. 
were one and the same lines, so that the lumber would 
be handled as company material without charge. The St. 
L. & S. F. company accepted the shipments and transported 
two of the cars to St. Louis and two to Kansas City, before 
delivering them to the C. R. I. & P., the St. Louis shipments 
being charged on the basis of 16 cents per cwt, and the 
Kansas City shipments of 25 cents per cwt. It also issned 
bills of lading dated at Birmingham. Was the St. L. & S. F. 
obligated to deliver this material to the C. R. 
I. & P. at nearest junction point with the lower rate, and 
initial carrier obligated to route the 
through to destination?” 

It was the duty of the St. L. & S. F. R. R. company 
to make delivery of the shipment in question at the 
nearest junction point with the C. R. Il. & P., assuming. of 
course, that the nearest junction point would be over the 
best and least expensive route. 


company 


was the shipment 


lt appears as if the shipment is a through one, but also 
that the initial carrier fulfilled its obligation when it 
delivered the shipment to the connecting carrier at Birm- 
ingham best equipped to carry the same over the shortest 
and least expensive route. The misrouting was done by 
the St. L. & S. F. company, and the rule applicable is that 
only the carrier responsible for such 
be required to make reparation. 

* oe 1S 


misrouting should 


Michigan.—“A shipment 
‘A’ to ‘Z’ via lines ‘B,’ ‘C’ and ‘D.’ 
route in effect from ‘A’ to ‘Z’ via 
carrier, ‘B,’ delivered shipment to ‘C’ at the correct junc- 
tion, but without specifying where shipment should be 
turned over to delivering carrier ‘D.’ As a result, ship- 
ment was delivered by road ‘C’ to road ‘D’ at the wrong 
junetion, and an overcharge accrued. Is the initial carrier 
‘B’ correct in its assertion that road ‘C,’ not having asked 
for routing instructions, is responsible in that it chose to 
deliver shipment at the wrong junction to delivering car- 
rier; or, is the initial carrier alone responsible on ac- 
count of not having shown full routing on billing? What 
bearing would Conference Rulings Nos. 137 and 214 have on 
this case, as against the decision of the Interstate Com- 
merce Commission in case of D. & I. R. R. R. vs. C. St. P. 
M. & O. railway, 18 I. C. C. Rep., 485?” 

Conference Rulings 137, 199 and 214 simply determine 
the obligation of the initial carrier to the shipper, and 
establishes a method by which the latter might be reim- 
bursed without recourse to the Commission. The Com- 
mission’s decision in the case of D. & I. R. R. R. Co. vs. 
C. St. P. M. & O. Railway company, and Conference Ruling 
of May 10, 1910, determine the obligation of the carriers 
between themselves, and hold that any connecting car- 
rler receiving a shipment without instruction from ihe 
initial carrier, assumes the responsibility of routing the 


moved from 
There was a through 
these lines. Initial 


of cedar poles 
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same, as well as any resulting liability for any damage 
in the way of increased charges that necessarily flow from 
its mistake in selecting the wrong route. This for the 
reason that it was negligent in not demanding shipping 
instructions from the initial carrier, and should not be 
permitted to profit through its own error in misrouting. 
In consequence, Rulings 137, 199 and 214 are not in con- 
flict with the foregoing case and ruling of May 10, 1910, 
because the former fixes the responsibility between ship- 
per and carrier, while the latter fixes the responsibility 
between participating carriers only. 
ae Bd 

Kentucky.—“‘In June, 1907, we shipped from a point in 
Kentucky to a point in New York a car of hemp, which 
should have obtained a through rate, but which was over- 
charged on account of a combination rate being used by 
carriers. We filed claim with carriers for overcharge within 
thirty days after delivery of shipment, but heard nothing 
definite as to a settlement until February, 1910, when pay- 
ment was declined. We then filed informal complaint 
with the Interstate Commerce Commission, which refused 
to take jurisdiction on account of the two years’ period. 
How can we now proceed to collect this amount, and what 
court has competent jurisdiction?” 

The Interstate Commerce Commission will entertain no 
claim that is more than two years old at the time the com- 
plaint is filed, even though the delay was caused by dilatury 
action on the part of the In consequence, you 
have no redress on the shipment in question before the 
Commission. It is also doubtful if you have any redress 
in your state courts, unless you agreed specifically with 
the carrier as to the particular rate that should be made 
on the shipment, in which event your right of 
would be based upon a breach of contract, and not upon 
a violation of the Act to Regulate Commerce. The power 
to regulate commerce between the states is vested exclu- 
sively in the legislative branch of the federal government. 
The exclusive power of legislation necessarily includes the 
exclusive jurisdiction of the Federal courts. And it has 
been held that the limitation provisions of the Act do not 
apply to suits brought primarily in a Federal court, anc it 
would theréfore appear as if the Federal District court in 
which the carrier would entertain 
jurisdiction. 


carriers. 


action 


you or resides 


* 


New York.—“Is a steamboat line, which plies on the 
sound, from New York to Connecticut, amenable to the 
Interstate Commerce Act, and under the jurisdiction of the 
Interstate Commerce Commission?” 

The question as to whether or not a steamboat line, 
operating between the points mentioned, being amenable 
to the Interstate Commerce Act, depends solely upon 
whether it is under a common control, management or ar- 
rangements with a railway for a continuous carriage or 
shipment. Ocean carriers are not subject to the Act un- 
less they unite with carriers by rail in making a rate for 
interstate traffic, and a through bill of lading is issued 
therefor. 


OPENS UP NEW STATION. 

The Louisiana Railway & Navigation company has 
announced the opening of an important new station, 
McElroy, La. The new station is located on its line in 
Ascension parish, 50 miles from New Orleans and 257 
from Shreveport. The station boasts of a saw mill, an 
agent has been placed there, and freight in any quantity 
will be accepted. Waldeck, La., rates will apply to the 
McElroy traffic. 
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LEADING COMMERCIAL AND 
TRAFFIC ORGANIZATIONS 


The National Industrial Traffic League. 


ject—The object of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and transportation 
companies in promoting and ile and 
better understanding by the public an 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification, of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as members 
are traffic directors, managers, com- 
missioners or other officials in charge 
of traffic of industrial or commercial 
organizations and traffic officers of rep- 


resentative shipping concerns in the 
United States. 

Officers 
J. C. Lincoln, President 


Comm’r Merchants’ Exchange Traffic 
Bureau, St. Louis, Mo. 
W. M. Hopkins, Vice-President 
Mer. Transp. Dept. Board of Trade, 
Chicago, Il. 


Cooke, Secretary-Treasurer 
T. M. Automatic Electric Co., Chi- 
cago, Ill. 
ILLINOIS, 


Lake County Manufacturers’ Association, 
. Sedgwick, Pres., Waukegan. 
National Assoctation of Agricultural Im- 
lements and Vehicle Manufacturers, 

. J. Evans, Sec., Chicago. 

Sterling Manufacturers’ and Shippers’ As- 
sociation, in charge of traffic of indus- 
tries at Sterling and Rock Falls, Iil., 
E. F. Lawrence, Pres., W. K. Palmer, 
Vice-Pres., J. W. Platt, Sec. Treas., W. 
E. Long, T. M. 


MINNESOTA. 


Northern Pine Manufacturers’ Associa- 
tion, J. E. Rhodes, Sec., Minneapolis. 


MISSOURI. 

Business Men’s League, P. W. Coyle, 
Comm’r, 614 Bank of Commerce Bidg., 
St. Louis. 

Commercial Club, F. W. Maxwell, Comm'’r, 
St. Joseph. 

Kansas City sy gnepeeten Bureau of the 
Commercial Club Wilson, Trans. 
Comm’r, 105-6-7 ‘Board of Trade Bidg., 
Kansas City. 


NEW YORK. 
Albany Chamber of Commerce, Wm. B. 
Jones, Sec., 95 State St., Albany. 
National Wholesale Grocers’ Association, 
A. H. Beckman, Sec., 6 Harrison St., 
New York. 


OHIO. 


Cleveland Chamber of Commerce, Munson 
Havens; Sec., Cleveland. 


WISCONSIN. 
Merchants’ and Manufacturers’ Associa- 
tion, Wm. G. Bruce, Sec., 46 University 
Bidg., Milwaukee. 


TRAFFIC CLUBS 


The Traffic Club of New York, Chas. F. 
Moore, Pres.; C. A. Swope, Sec. 

The Traffic Club of Chicago, John T. 
Stockton, Pres. Guy 8S. McCabe, Sec. 

The Traffic Club of Philadelphia, Edw. 
Knight, Pres. H. C. Trumbower, Sec. 

The Traffic Club of St. Louls, Geo, 
Tausey, Pres. A. F. Vessen, sec. 

The Traffic Club of Pittsburg, O. M. Ells- 
worth, Pres. T. J. Walters, Sec. 

The Transportation Club of indianapolis, 
L. J. Blaker, Pres. L. E. Stone, Sec. 

The Transportation Club of Louisville, 
Alfred Brandeis, Pres. W. E. Cham- 
bers, Sec 

The Veanepsttanion Club of Toledo, J. F. 
Ryan, Pres. K. D. Kielholtz, Sec. 

The Traffic Club of St. Paul, J. R. Jones, 
Pres. A. L. Bowker, Sec. 

The Traffic Club of Newark, Chas. Mil- 

bauer, Pres. E. G. Weil, Sec. 





Caldwell Co., 
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Digest of Petitions Lodged with Interstate Commerce Board During 
Past Week ae 


W. E., Louisville, Ky., 
vs. C. I. & L, and C. & N. W. 
(3471). 

Complainant alleges that on Aug. 
20, 1908, it shipped from Louisville, 
Ky., to Shawano, Wis., one carload 
of wooden tank material, weight 
30,000 Ibs.; rate charged by defend- 
ant 34%c; charges collected $103.50. 
Complainant claims that the rate 
charged and exacted by the defend- 
ant is excessive, unreasonable and 
unjust and prays that after due 
hearing and investigation defend- 
ants be made to put in force a rate 
not to exceed 26%4c, and asks rep- 
aration in the sum of $24, with 
interest from Sept. 30, 1908. 

G. M. Stephens, attorney, 
Security Bldg., Chicago, [1l. 


1210 


D. Stillwell Nelson of Warwick, N. Y., 


vs. Lehigh & Hudson River and 
Erie (3475). 

Complainant alleges that on or 
about July 1, 1910, it purchased from 
defendant a monthly sixty-trip com- 
mutation book, entitling him to ride 
between Warwick, N. Y., and New 
York, N. Y. Complainant alleges 
that he was compelled to pay for 
said book $18.30, and claims that the 
charges for the same prior to June 
28, 1910, was only $13.60. Com- 
plainant contends that the charging 
of $18.30 for said book by defend- 
ant is unjust, unreasonable and ex- 
cessive, and prays that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, and asks reparation in the 
sum of $4.70. 


Frankae Grain Co., Milwaukee, Wis., 


vs. C. M. & St. P. (3472). 

Complainant alleges that on vari- 
ous dates it shipped three car- 
loads of corn from Milwaukee, 
Wis., to Madison, Wis., and that 
defendants charged a rate arbi- 
trary of 2%c per 100 Ibs., which 
complainant claims is unreasonable 
and unjust, and prays that after 
due hearing and investigation de- 
fendants be made to answer such 
charges, and asks reparation in the 
sum of $31.08. 


Goodman Mfg. Co. of Chicago, Ill., vs 


P. R. R., Pa. Co., P. C. C. & St. L., 
Erie & Western Trans. Co., L. 5. 
& M. S. (3476). 

Complainant alleges that on various 
dates it had shipped from Burnham, 
Pa., to Chicago, Ill., several ship- 
ments of steel locomotive tires for 
which complainant claims defend- 
ants have charged unreasonable, 
unjust and excessive rates. Com- 
plainant prays that after due hear- 
ing and investigation defendants 
be made tc answer such charges and 
to cease and desist from said viola- 
tion, and to put in force a rate not 
to exceed 22.25 cents per 100 Ibs. 
via lake-and-rail and 25 cents per 
100 Ibs. via all rail. Reparation is 
asked in the sum of $182.04. 


=. 


Ki 


Gr M. Stephens, attorney, 1216 
Security Bldg., Chicago, Il. 
Graham Paper Co. of St. Louis, Mo. 
vs. C. & N. W. and Wabash (3469), 
Complainant alleges that on vari- 
ous dates it shipped several ship. 
ments of paper from points in Wis. 
consin to St. Louis, Mo., on which 
defendant charged a rate of lfc 
per 100 lbs. Complainant claims 
that the rate charged by defend- 
ants is unreasonable, excessive and 
unjust and that a just and reason- 
able rate should not exceed 13c 
per 100 Ibs. Complainant prays 
that after due hearing and investi- 
gation defendants be made to an- 
swer such charges, and to cease 
and desist from said violation, and 
asks reparation in the sum of 
$340.85. 


Hydraulic-Press Brick Co. of St 
Louis, Mo., vs. T. St. L. & W. 
(3473). 

Complainant alleges that on or 
about August 29, 1908, and Decem- 
ber 5, 1908, it shipped from St 
Louis, Mo., to Chicago, IIl., two 
earloads of brick, weight 116,600 
Ibs., rate charged 15.1c per 100 lbs 
Complainant claims that shortly 
after the above shipment moved 
the defendants put in force a rate 
on enamel brick of 7c per 100 Ibs 
Complainant contends that the 
rate charged by defendant is un- 
reasonable, excessive and unjust 
and prays that after due hearing 
and investigation defendants be 
made to answer such charges and 


asks reparation in the sum of 
$79.25 
Stewart, Eliot, Chaplin, Blyney 
and Wm. T. Behred, attorneys 
1711-17 Third Nat. Bk. Bldg., St. 
Louis, Mo. 
Otoe Preserving Co. of Nebraska 
City, Neb., vs. Mo. Pac. (3468) 


Complainant alleges that in No- 
vember, 1908, it shipped from Ne 
braska City, Neb., to Roswell, N 
M., one carload of canned goods, 


weight 39.200 Ibs., charges collect: 
ed $407.68. Complainant = claims 
that on account of the misrouting 


of shipment it was compelled to 
pay an overcharge of $113.68. Com: 
plainant prays that after due hear- 
ing and investigation defendants 
be made to answer such charges. 
and asks reparation in the sum 0! 
$113.68. 
Pitzer & Hayward, attorneys, Ne 

braska City, Neb. 

Roseborough, J. E., of Batesville, 
Ark., vs. Pac. Express Co. (2470). 


Complainant alleges that the 
rates charged by defendants 0 
live and dressed poultry are one 
and the same, from Batesville, 
Ark., to St. Louis, Mo., $1.25 per 


100 Ibs.; Memphis, Tenn., $1 pe! 
100 Ibs. 
Complainant claims that the 
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rates on live poultry. should. be 
higher than the rates on dressed 
poultry, for the reason that they 
occupy @ space of approximately 
twice as large as that of dressed 
poultry. Complainant prays that 
after due hearing and investiga- 
tion defendants be made to answer 
such charges, and to put in force 
more reasonable and just rates. 
Samuel M. Casey, attorney. 
Sinclair, T. M., of Cedar Rapids, Ia., 
vs. C. M. & St. P. Ry. (3467). 
Complainant alleges that the 
rates charged by defendants for 
the transportation of meats from 
Cedar Rapids, Ia., to eastern cities 
are unreasonable, excessive, unjust 
and discriminatory in comparison 
with the rates charged from Chi- 
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violation, and to put in force more 
reasonable and just rates. 
Chas. A. Clark, attorney. 


State of Iowa, ex rel, H. W. Byers, 


attorney-general; the Board of Rail- 
road Commissioners, D, J. Palmer, 
W. L. Eaton, N. S. Ketchum, Com- 
missioners, vs. N. Y. C. & H. R., 
Ls &€Ms B&ODL & 
W. and various other railroads. 
Complainant alleges that the 
rates charged by defendants from 
points east of the Indiana-Illinois 
state line to interior points in Iowa 
are generally made up of two rates, 
or, generally speaking, combination 
rates. Complainant alleges that 
the combination rates charged by 
defendants are excessive, unreason- 
able and unjust in comparison with 


to cease and desist from said vio- 
lation and to put in force more 
reasonable and just rates. 


H. W. Byers, attorney-general; 


Chas. W. Lyons, assistant attorney: 
general, 


Victory Mfg. Co. of Greers, S. C., vs. 


Sou. Ry. (3466). 

Complainant alleges that the 
rate charged by defendants on coal 
from points in Tennessee and 
southwestern Virginia to points in 
the Carolina territory are unrea- 
sonable, excessive and unjust. 
Complainant prays that after due 
hearing and investigation, defend- 
ants be made to answer. such 
charges and to put in force more 
reasonable and just rates. 
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cago to the same points. Com- 
plainant prays that, after due hear- 
ing and investigation defendants 


and to cease and desist from said 


James Discusses Bill of Lading 





While in New York last week attending the first hear- 
ing in the Official Classification territory rate investiga- 
tion, Francis B. James of Cincinnati was interviewed by a 
representative of the Wall Street Journal on the bill of 
lading question. Mr. James has gained national promi- 
nence as an authority on this particular subject, being 
chairman of the committee on commercial law of the Ccm- 
missioners on Uniform State Laws, which drafted the 
act to make uniform the laws of bills of lading. 

In substance, Mr. James said: 

“The commercial world regards an order bill of lading 
as the exclusive representative of the property described 
therein, and therefore as a negotiable instrument and a 
part of the paper currency of the country. An order Dill 
of lading can well be called ‘commodity currency.’ A duly 
endorsed order bill of lading is almost invariably accom- 
panied by a draft. The order bill of lading is, therefore, a 
necessary complement of the draft—the bill of lading rep- 
resenting the unit of quantity, and the draft the unit of 
value. 

“The legal defects which have arisen to defeat the 
bona fide purchaser of value of an order bill of lading are 
due to accommodation, fraudulent, spent and altered bills 
of lading. Accommodation and fraudulent bills of lading 
arise where the carrier has not received the commodities 
described in the bill of lading, and if the bill of lading 
has appended thereto the genuine signature of a railroad 
Official. According to the rules of agents in every other 
branch of the law the carrier would be bound. According 
to the law of carriers, as announced by the Supreme 
court of the United States and some of the state courts, 
the railroad company is not bound to the bona fide pur- 
chaser of value, even though the signature be genuine. 
This is one of the great growing evils in the present bills 
of lading situation. 

“The solution of the problem is to apply the geneial 
rules of agents to the carriers which now govern all other 
business transactions and to make the carrier liable on 
accommodation bills of lading. The other danger, which 
the bona fide purchaser of value of an order bill of lading 
is liable to, arises in the case of forgery of the signature 
of the agent of the railroad company. This must also 
be guarded against by some way of authenticating the 





the through rates that were in ef- 
fect at various times. Complain- 
ant prays that after due hearing 
be made to answer such charges, and investigation defendants be 
made to answer such charges, and 


Wimbish & Ellis, attorneys, 525 
Grant Bldg., Atlanta, Ga.; F. S. 
Bright, Colorado Bldg., Washington, 
D. C.; Smythe, Lee & Frost, 
Charleston, S. C. 


signature of the agent by the official stamp, such as is 
used on passenger tickets. It has been estimated that the 
value of commodities transported in a single year on both 
straight and order bills of lading amounts to $25,000,000,000, 
and that bank credits are extended to the amount of $5,- 
000,000,000 annually on order bills of lading alone. 

“The movement to make uniform the law of bills of 
lading in the various states is a step forward in the effort 
of giving greater credit to bills of lading. What is needed 
is an Act of Congress applicable to interstate commerce 
and foreign commerce, safeguarding order bills of lading 
and making the carriers liable on accommodation and 
fraudulent bills of lading, and requiring the carriers to 
authenticate by some appropriate official stamp, the signa- 
ture of the agents of the railroad company entrusted with 
the power of signing order bills of lading.” 


Lossow with Northwestern 


Washington, D. C., August 26—Public announcement 
has been made of the fact that Albert H. Lossow of Minne- 
sota, one of the corps of examiners for the Interstate Com- 
merce Commission, has resigned from the government 
service to accept the position of attorney for the Chicago 
& Northwestern Railway company, with headquarters in 
this city. 

Mr. Lossow. became connected with the Commissoin 
about four years ago, entering the employ of the national 
rate regulating body as an assistant attorney. In 1908 he 
was advanced to the post of attorney, a position he held 
at the time of his resignation. Mr. Lossow, in common 
with the other special examiners, has heard many cases for 
the Commission. Among the last to which he was as- 
signed to take testimony were Wilburine Oil Works vs. 
Pennsylvania et al., A. H. Miller vs. New York Central 
et al., H. F. Watson vs. New York Central et al., Theodore 
Hofelier & Co. vs. Erie et al., and J. I. Prentiss Co. vs. the 
Pennsylvania et al. He also has presided over the hear- 
ings in the Lewis, Paragon Plaster, Northern Anthracite 
Coal, Alpha Portland Cement and American Hay company 
cases. 

In addition to his other duties, Mr. Lossow will be 
the special agent of the Northwestern at Washington, 
required under the new law to accept service on behalf 
of the railroad. 
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This story from far Australia is but our own history 
repeating itself in that clime: 

“Just 30 years ago a lady at Bright, Victoria, planted 
in her garden a few seeds of St. John’s-wort, sent her 
from the old country. The lady’s intention was to have 
one or two of the plants-at hand for medicinal purposes. 
The hardy weed, however, soon spread beyond the gar- 
den, and before anyone had grasped the magnitude of 
the evil, it had been carried by cattle along all the main 
stock routes, and jumped the Victorian watershed into 
Gippsland. It has now completely taken possession of 
something like 20,000 acres of agricultural land, and the 
agricultural department of Victoria is spending thou- 
sands of pounds in the endeavor to eradicate it, some of 
the methods tried costing nearly £50 an acre.” 

How much of soil energy is wasted in the production 
of pernicious and noxious weeds in our country can 
never be ascertained, but estimates are made that the 
weed crop represents a waste reaching to the hundreds 
of millions annually. Every farmer ought to be endowed 
with imagination in sufficient degree to fancy himself a 
captain waging relentless war against weeds and in- 
sects, and conserving soil and bird life. 

It ought to be considered disreputable for one to 
allow pestiferous weeds to mature on lands devoted to 
garden or farm crops. In France it is a penal offense, 
but in that country farming is what we would call gar- 
dening. A “patch” in Missouri or Iowa or Kansas would 
be a plantation in Provence or Normandy or Languedoc. 

Forests, too, are injured by baneful vegetation. An 
oak or walnut or ash or hickory or other “timber” tree 
is greatly stunted if dogwood, sourwood, black gum, 
blackjack and other worthless trees are allowed to take 
from the soil fertility that should be appropriated by 
the giants of the forests. Here is opportunity for your 
conservator. Let him leave politics long enough to re- 
lieve the forests of their unwelcome and vicious tenants. 

Timber growing is a leading and a prosperous in- 
dustry in Great Britain and on the continent. One day 
America must resort to it in sheer defense. Let 
us learn how to plant trees, where to plant them, and 
how to encourage their growth; but in order to do that 
we must first unlearn or rather divest ourselves of our 
passion for quick riches.—Washington (D. C.) Post. 

ok e * 

With the free trade congress about to meet at Ant- 
werp, it is particularly interesting to note that Holland, 
the next-door neighbor, has at last reached the conclu- 
sion that a protective tariff is essential to its economic 
welfare. England is on the verge of the same conclu- 
sion, and since the tariff is to be made the principal issue 
of the coming campaign the two dawning changes, in 
England and in Holland, should have particular signifi- 
cance here. 

Holland has ranked among the nations of the world 
as one of the few practicing nominal free trade. The 
few duties levied have been merely for the purpose of 
collecting revenue, and are in no wise of a protectionist 





nature. Thrifty and industrious, always anxious to com- 
pete in the biggest markets, Holland, nevertheless, has 
been slow to make a change even when she realized that 
her free-trade policy was leaving her at the mercy of 
her rivals. 

Recently, however, the tariff reformers returned a 


majority to both houses of Holland’s parliament. As a 


result of this a new tariff bill is being drafted, and its 
passage will be recommended in the coming speech from 
the throne. The measure will be based flatly on the 


principle of protection for home industries, enabling the 
government to adopt retaliatory measures and rates 
against countries discriminating against Holland’s ex- 
ports. Incidentally, it will double the revenue of that 
country. The measure will be similar in nature to the 
Payne tariff bill, with the exception that disputed tariff 
questions will be referred to a commission of experts 

With Holland falling into line and England gradually 
coming to the same action, it would seem that Cobden’s 
famous prophecy—that the world would become converted 
to free trade—would have been nearer fulfillment had he 
said that the whole world would speedily be converted 
to the principle of protective tariffs—Washington (D 
C.) Post. 

oe ad a 

Mr. Ballinger complains, somewhat pathetically, that 
the main reason why the pack is barking so vociferously 
at his heels—which is about the way the secretary views 
it—is because “conservation is popular and holds the 
attention of the hour.” 

Mr. Ballinger must know, nevertheless, that no poli- 
tics is quite so “practical” as that which takes advan- 
tage of the “popular” fad of the moment and turns it 
into a stampede. Some of our greatest “moral forces” 
have been “practical politicians.” An appealing “moral” 
movement must incline to the cracking of some heads 
and the hitting of some noses. Mr. Ballinger’s head 
seems to have been a particularly inviting target. It is 
very evident that Mr. Ballinger is to be crushed—utt« rly 
crushed, if his foes may have their way. 

It probably is quite true that not one voter in 
hundred knows anything more about “conservation” than 
he knows about that which Mr. William Allen White 
somewhat vaguely terms “the moral side of the tariff.” 
How much that is—well, it would be hard to estimate. 
The tariff and conservation ideas of the average citizen. 
we fear, are both scattering and smattering. But even 
that, if true, is not going to head off the elimination ©! 
Mr. Ballinger. He need not imagine—and probably does 
not—that the “practical” advantage to be gained by bis 
annihilation is going to be lost sight of for a moment, 
or that he is to be spared in any measure by those of 
his enemies to whom his downfall will redound most 
advantageously in its immediate political aspects. 

The impending fate of the secretary of the interior 
—if it does not miss fire, and it probably will not— 
may be melancholy, but it will not be rated especially 
novel. Giving Mr. Ballinger the benefit of every doubt, 
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his ease has been paralleled before. We do not assert 
that this is creditable to the American people; we state 
it merely as a fact. It may console Mr. Ballinger to re- 
flect that mever was Grover Cleveland so bitterly and 
so outrageously assailed as in the moment he was seek- 
ing to serve his country most courageously and patriot- 
ically. Mr. Cleveland “came back,” however. 

But, as hereinbefore remarked, the fact that “con- 
servation is popular and holds the attention of the peo- 
ple” is the fact that suggests to the “practical” politi- 
cians—especially those with great “moral” leanings— 
their most promising opportunity.- And whatever advan- 
tage there may be in the issue, it is painfully evident 
that the anti-Ballingerites have beaten the secretary to 
it!:—Washington (D. C.) Herald. 

x Ok a 

\n important speech was delivered recently in Con- 
gress by the Hon. W. E. Humphrey of the state of Wash- 
ington, a member of the House committee on merchant 
marine. His subject was the extent to which foreign 
“rings,” “conferences” and “pools” control not only the 
shipping of the United States, but its commerce as well, 
both on land and sea. Mr. Humphrey charges that this 
condition is costing our country, directly and indirectly, 
hundreds of millions of dollars annually, and is a drain 
on our vitality and resources certain to result in the 
greatest injury. 

The startling charge is based on the “Report of the 
Royal Commission on Shipping Rings.” The king of 
England appointed a special commission to investigate 
the plans and methods of the various shipping “rings,” 
“conferences” and “combinations” throughout the world. 
Before this publication, Mr. Humphrey declares, he had 
suspected the great ocean lines of vessels, both steam 
and sail, running to and from this country, were in 
combination; that between all the principal lines of the 
world there was an understanding; that there was no 
competition, and that freight rates were fixed by agree- 
ment between the various lines. He declares: “The evi- 
dence taken before this royal commission and published 
in these volumes which I have here establishes fully all 
these facts.” 

“The foreign commerce of this country,” Mr. Hum- 
phrey continues, “for the year 1910 will approximate 
$3,500,000,000. Of this vast sum, more than 90 per cent 
will be carried by foreign ships at an agreed price fixed, 
hot between the shipper and the ship owner, but a price 
arbitrarily fixed by the different shipping lines them- 
selves, without consultation and without any regard 
whatever as to the wishes or the desires of the shipper. 
Mere than 90 per cent of that vast amount of products 
will be carried by foreign ships between which there 
is not the slightest competition, but between which there 
is a mutual agreement and understanding as to the rates 
that shall be charged upon both freight and passenger 
traffic.” 

These “conferences” fix the traffic rate; the existing 
lines are grouped according to ports; if a new line comes 
into competition they combine and destroy it, or, if too 
Strong, they admit it into the conference. They have 
rebate contracts with their customers. Mr. Humphrey 
charges that they have fixed the trade with South Amer- 
ica. “In 1908 the imports into the harbor of Buenos 
Ayres amounted to $661,000,000. Of this amount only 
$33,000,000 came from the United States. Rightfully 75 


Per cent, instead of less than 5 per cent, belongs to this 
country.” 
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The great “conferences” between here and Europe, 
Mr. Humphrey charges, not only fix freight by agree- 
ment, not only agree to fight any competitive lines, not 
only give rebates and practice other discriminations, but 
these lines have formed themselves into a vast pool. 

The headquarters of. this pool is at Jena, Germany, 
where the rates of both passenger and freight traffic are 
agreed on. Our Interstate Commerce Commission has 
decided that it has no jurisdiction, notwithstanding the 
fact that the lines own terminal facilities and other 
property in this country. “It is worthy of comment,” 
says Mr. Humphrey, “that the chief counsel of this great 
monopoly is the Hon. John C. Spooner, formerly United 
States senator. It might also be worthy of recollection 
that Senator Spooner, a short time before he resigned 
from the Senate to accept this employment, strenuously 
opposed the passage of a merchant marine bill.” 

These “conferences” go so far as to fix the freight 
as to inland points, working with the railroads. More- 
over, the combine of foreign ships, he declares, will send 
a ton of crockery from Germany to Denver for less than 
the railroads will carry it from Pittsburg to Denver, and 
a case of beer from Germany to Salt Lake City for less 
than from Cincinnati to Salt Lake City. 

Certainly our courts should be given jurisdiction and 
Congress should pass legislation that will adequately 
protect us against the foreign trust—Houston (Tex.) 


Chronicle, 
ok aS * 


Concerning a somewhat involved and perhaps ques- 
tionable decision of the Interstate Commerce Commission 
the New York Times lays down the following rather dog- 
matie doctrine of economy: 

“Only large profits can produce lower rates. The 
reduction of profits will raise rates, unless rates are 
lowered by bankruptcies among the carriers.” 

There is something elastic in this economic theory, 
which announces in one sentence that “only large profits 
can produce lower rates” and in the next sentence finds 
cause for their lowering in “bankruptcies among the 
earriers.” Are we to understand this as meaning that 
lower rates are impossibilities, at any stage between 
the two extremes, or does it imply that under the in- 
scrutabilities of railroad financiering large profits and 
bankruptcies are by no means irreconcilable? 

However, this question has not the pertinence to 
the present time that is presented by another inference 
from the dogma. If large profits are the sole cause of 
lower rates, then the presence of that cause should pro- 
duce the specified result. The fact is, that for the pres: 
ent year and a half the railroads have enjoyed the larg- 
est profits from operation in their history. The net 
earnings of 1909 were $26,000,000 in excess of the pre- 
vious record year, 1907, and the reports so far this year 
show in the total a slight excess over the figures of 
1909. Therefore, by the principle of the recognized 
organ of the corporate interests, the conditions call for 
a lowering of rates instead of that advance which the 
railroad world is preaching.—Pittsburg (Pa.) Despatch. 


a = a 


It has remained for Sir Wilfrid Laurier’s party to 
see under liberal rule in Canada a remarkable increase 
in the population of the country within the past four 
years. 

That this unparalleled increase should be wholly 
credited to the introduction of policies by the liberals 
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since their accession to power in 1898 is not to be rea- 
sonably claimed. 

The foundations of prosperity in Canada were laid 
by Sir John A. Macdonald and the conservative party, 
perhaps not so much by the inauguration of the national 
policy of protection and high tariff as by the building 
of the Canadian Pacific railway across the continent to 
open up the great wheatfields of the northwest, to which 
to-day the largest accessions of population both from 
the United States and from abroad have come. 

We well remember the outcry of despair, anger and 
discouragement made by the liberals, who were then in 
opposition, not at the wisdom of undertaking to build 
the Canadian’ Pacific railway, but at what they consid- 
ered the prodigal and unreasonable encouragement which 
the conservative party gave to the company that under- 
took the work. 

So great was this outcry that Sir John made an 
appeal to the country on the question, and was returned 
fully indorsed by the people. 

Hard as those terms then appeared to many Cana- 
dians, and high as the price they were then paying to 
secure transportation across the country wholly within 
their own territory, there is absolutely no doubt that 
the prosperity of Canada to-day, measured in terms of 
increased population and trade, is the profit accruing 
from the investment then made. 

So convinced of this has been the liberal party itself, 
that among its first important acts after getting the 
reins of government in its hands was the building of 
another transcontinental line paralleling the first. 

Much, too, has been made by the same party of the 
strategic value to the mother land of army and supply 
transportation around the world by this route. And by 
its aid, too, the imperial federation idea has been greatly 
promoted. 

It is a matter of sincere congratulation to our neigh 
bor that within the short space of only four years she 
should have gained 1,000,000 population. Since the cen- 
sus of 1901, or within the space of only nine years, her 
increase has been 2,150,898, or more than 40 per cent. 
Naturally the liberals take all of the credit of this, but 
we who stand outside the sphere of prejudice and par- 
tisanship can perhaps better read some few of its causes 
in the broad statesmanship of Sir John Macdonald. In 

the great work of sustenance and promotion of Canada’s 
growth there is in this no dérogation from the large 
share of credit that Sir Wilfrid Laurier most deservedly 
bears.—Washington (D. C.) Post. 
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SERCHANTS’ WAREHOUSE COM- 
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warding. The Quackenbush Company. 
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BUFFALO, N. Y. 


BUFFALO STORAGE & CARTING 
CO., 350-556 Seneca St. “Unsurpassed 
facilities” for storing, handling, trans- 
ferring and forwarding goods. 
phone No. 683. 
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CHICAGO, ILL. 


BELT LINB TRANSFER & STORAGB 
CO., warehouses located at 76th and 
Wallace Sts., on Belt Railway; office, 
4 Sherman S8t.; do a general storage 
and transfer ‘business; issue nego- 
— warehouse receipts, good at any 
bank. 


JUDSON FREIGHT FORWARDING 
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MIDLAND WAREHOUSE & TRANS- 
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Chicago rates. Insurance rate, 29c. 
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E. FERGUSON CO., LTD., 
Fourth St. Authorized cartage agents 
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H. J. READING TRUCK CO., 57 Hast 
Woodbridge St, Authorized 
agents for the Wabash and Canadian 
Pacific railways and for the Anchor 
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to distribution of carload freight for 
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livered as o 
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| ELMIRA, N. Y. 


ELMIRA STORAGE & SUPPLY CO. | 
General storage, transferring and for- | 
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warding. 
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KANSAS CITY, MO. 


K. & M. STORAGE CoO., Ninth and 
Santa Fe Sts. 
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tering city. 

Carloads stored, distributed and re- 
shipped. 

Track capacity, eight cars a day. 
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service, 

Bonded in accordance with state laws. 
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Railway. 
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tributing and reshipping. 
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and general storage. 
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ties. Cars promptly handled. Custom 
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CO. Distributors of bulk shipments, 
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MERCHANTS’ WAREHOUSE co. 
Commercial storage, transfer and for- 
warding; railroad sidings. The Quack- 
enbush Co., proprietors. 
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615 Tribune Bldg. General transfer | 





| SAVANNAH, GA. 


SAVANNAH WAREHOUSING co. 
Wholesale distributors and manufac- 
turers’ agents. Modern brick ware- 
house and unexcelled transportation 
facilities. We make a specialty of 
representing manufacturers carrying 
goods at Savannah for supplying 
southern trade. Prompt attention 

} given carload shipments for distribu- 
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MERCHANTS’ WAREHOUSE CO. 


Storage, transfer and forwarding. 
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